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Price. Extension. Total. 
_ Expenses, A. K. Gum, including R. R. 
| fare, board and lodging and car- 
ss ao ea Reh W5.15 4169.85 
LAKE MERRITT No. 4. 
Accounts Payable. 
Repairs.”’ 
‘SAMSON TRON WORKS, 
Stockton, California. 
3/af08: 
Our No.— 20946. 
Sold te—The Standard American Dredging Co., San 
Francisco, Cal. 
Extension. Total. 
Freight paid C. T. Co. on gas engine pieces 
from Oakland to Stockton as per freight 
pmie terewith enclosed.....4.......... er Oe 
LAKE MERRITT No. 4. 
Aecounts Payable. 
Repairs.’’ [648] 
“FREIGHT BILL. 
SAMSON IRON WORKS, 
STOCKTON. 
San. Francisco, Feb. 22, 1909. 
To California Transportation Company, Dr. 
Per Charges on Articles Waybilled Ex Steamer 
ISLETON from Oakland. 


Shipper. No. Articles. Weight. Rate. Total. 
Pk 


Standard 
Amery. 


Dredg. Co. 1 pe. Gas Engine 20 M. 25 
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Shipper. No. Articles. Weight. Rate. Total. 
Pkgs. 


Apprd. Date. Name. 
O-K. 3/3/9. Kinnear. 
Received Feb. 3, 1909. 


State Toll. .O1 
im, No. 23. Total. 264 
‘““RREIGHT BILL. 
SAMSON I. W. 
STOCKTON. 


Feb. 18, 1909. 
To California Transportation Company, Dr. 
For Charges on Articles Waybilled Ex Steamer 
CONSTANCE from Oakland. 


Shipper. Fah Articles. Weight. Rate. Total. 
gs. 
Standard 
Amer. 
Dred. Co. 6 Pe. Gas. Eng. 250 10 2d 


Apprd. Date. Name. 
O-K. 3/3/9 Kinnear. 
Received Feb. 3, 1909. 


Way Bill No. 315. State Toll. 1 
Trip No. 16. Total 26”’ 
[649] 


“STANDARD AMERICAN DREDGING CO. 
San Francisco, Mar. 1, 1909. 
To Samson Iron Works, Dr. 


Date. Items. Amount. Total. 


February 20. To invoices attached 
as per list......... 20.00 
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Date. Items. Amount. Total. 
February 20. To invoices attached 

ae per list......... 64.49 
February 24. To invoices attached 

meper, list! > awa. 4.25 
February 24. To invoices attached 

ag per list. .2) es. 46.40 
February 27. To invoices attached 

as per list. 7 169.85 
March 3. To invoices attached 

aoe Milist 02 Uma 


Received Sep. 4, 1909, of Standard American 
Dredging Co., Three hundred & five 51/100 Dollars. 
SAMSON IRON WORKS. 
In full of above account. 
$305 51/100 
Sign here—By F. B. HUBBARD.”’ 


Q. I hand you a second package of bills, Mr. Perry, 
the first one being apparently a bill from the United 
Iron Works, dated October 18th, 1909, and ask you 
whether or not these bills represent repairs made by 
you on the gas engine which was originally on the 
‘‘Richmond No. 1’’? 

A. Yes, sir, they do. The bills have been paid. 

Mr. LILLICK.—I offer these in evidence and ask 
that they be marked Claimant’s Exhibit No. 8. 

(The bills are marked ‘‘Claimant’s Exhibit No. 8” 
and are as follows:) [650] 


TOO Richmond Dredging Company vs. 


[Claimant’s Exhibit No. 8.] 
“UNITED TRON WORKS. 
Oakland, Cal., Oct. 12th, 1909. 
Sold to STANDARD AMERICAN DREDGING 
CO. 
lpc. 44” x 24” Brass tubinag.................. 


12 14-20” x 4” Machine screws........... i339) 
#8 
Repairs G. E. O. K.—KNIGHT.”’ 


“UNITED IRON WORKS. 
Oakland, Cal., October 20th, 1909. 
Sold to STANDARD AMERICAN DREDGING 
CO. 
To boring and bushing 6 valve chambers for 


SAF CMON 6. 2 ee, ee 11.75 
#8 
Repairs Gas Engine. O. K.—KNIGHT.”’ 


“UNITED TRON WORKS. 
Oakland, Cal., October 22nd, 1909. 
Sold to STANDARD AMERICAN DREDGING 
CO. 
To making necessary repairs to gas engine 
crankshaft, flywheel & friction clutch, 
as follows: 
Welding friction clutch end of crank- 
shaft, turning same true, & cutting 
2 keyways. Re-cutting 2 keyways 
on flywheel end, recutting keyways 
in flywheel & Forging & Fitting 2 
gibb head keys to same. Cutting 
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broken hub off friction cluteh 
spider & boring & facing same to 
receive new hub. [651] Making 
pattern, casting & finishing new 
flanged hub for above friction 
clutch spider, fastening same in 
place with turned bolts, keyway- 
ing, pressing on shaft & fitting 2 
keys to same. Planing traps) of 
clutch blocks & adjusting same. 
Making 4 inaple shoes for elutech 
blocks 13/16” x 1514”, fitting same 
in place & turning gauge. Forging 
& finishing 4—R. H. toggle levers 
for clutch & straightening 4—L. H. 
togple levers for cluteh........... $158.70 
Pastel 
Repairs Gas Engine. O. K.—KNIGHT.”’ 
“UNITED IRON WORKS. 
Oakland, Cal., Oct. 26th, 1909. 

Sold to STANDARD AMERICAN DREDGING 
CO. 

To making 6 special studs for gas engine °°” 
dia. one and 34” dia. other end 714” long. 
Making 2—1” dia. x 9 ft. long bolt rods 3” 
thread each end with nuts & washers 
(C 1) Making 4—1” Stirrup bolts to suit 
boiler (about 4’—8” dia) 6’—8” flong— 
Threaded one end about 3” with nut & 
washer; other end with eye to receive bolt. 
Furnishing 1—doz. *%” x 1 cap serews 
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and making 1—steel cross-head pin for 
@umner womemimie . 5... ee ee ee 30.50 
#8. 

Repairs Gas Eng. O.K.—KNIGHT.’’ [652] 
“UNITED TRON WORKS. 
Oakland, Cal., October 27th, 1909. 

Sold to STANDARD AMERICAN DREDGING 
CO. 

To repairing segment of friction clutch lever - 
for pattern, casting & finishing as per 


brokenmaniee. ....u..622ckees. . eee a. 10 
#8. 
Repairs. O. K.—KNIGHT.”’ 


Mr. TAUGHER.—Q. Do you know the amount 
of the last bills, Mr. Perry? 

A. I do not. J think about $200. 

Mr. LILLICK.—Q. Mr. Perry, I hand you a let- 
ter dated August 12th, 1909, which purports to be 
signed by you, and ask you whether or not that is 
your signature? A. Yes, sir. 

Q. And whether or not that letter was sent? (Ad- 
dressing Mr. Taugher.) Will you admit the re- 
ceipt of this letter? 

Mr. TAUGHER.—What date is it? 

Mr. LILLICK.—August 12th, 1910. 

Mr. TAUGHER.—We admit the receipt of this 
letter. 

Mr. LILLICK.—I offer this letter in evidence, 
and ask that it be marked Claimant’s Exhibit 81,, 
and as it is produced by the libelants at our request, 
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we not having a carbon copy of the same present at 
this hearing. I will read the letter into the record, 
as Mr. Taugher wishes to take it away. (Reading:) 


[Claimant’s Exhibit No. 81/,.] 
“STANDARD AMERICAN DREDGING CO. 
Contractors for Dredging, Harbor Improvements 
and Canal Work. 

708-712 Merchants Exchange. 

San Franciseo, August 12th, 1910. 
Richmond Dredging Company, 
San Francisco, Cal. 
Dear Sirs: [653] 

In aceordance with the lease and agreement be- 
tween you and this company, dated February 26, 
1910, we hereby notify you that we have secured 
work which we desire to do by the use of the dredger 
‘Oakland,’ and therefore terminate said lease, and 
require you to return said dredger ‘Oakland’ to us 
at Richmond within fifteen days after the service on 
vou of this notice. 

Yours respectfully, 
STANDARD AMERICAN DREDGING 
COMPANY, 
By R. A. PERRY, 
ie A. P. President.”’ 

Mr. LILULICK.—Mr. Taugher, have you the 
original of the letter of January Sth. We have a 
copy here, but if you have the original we can make 
sure of it. 

Mr. TAUGHER.—I will admit a copy of it if it is 
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a true copy. (After examination.) It is a true 
copy. 

Mr. LILLICK.—Q. Mr. Perry, I hand you a let- 
ter dated August 16th, 1910, which purports to be 
signed by H. C. Cutting, and ask you whether or not 
you received that on the date on which it was sent 
or very nearly thereto? (Handing.) 

A. Yes, sir, I received this letter. 

Mr. LILLICK.—We offer this letter in evidence 
and ask that it be marked ‘‘Claimant’s Exhibit No. 
9,’ (Addressing Mr. Taugher.) Do you admit 
that letter as having been sent, Mr. Taugher? 

Mr. TAUGHER.—Yes, it is Mr. Cutting’s signa- 
ture. 

Mr. LILLICK.—Q. Do you know Mr. Cutting’s 
signature, Mr. Perry? BN NBS (Thaw: 

Q. Is that his signature? (Handing letter of 
August 16th, 1910, to witness.) 

A. I believe it is. [654] 

(The letter is marked ‘‘Claimant’s Exhibit No. 
9”’ and is as follows:) 


[Claimant’s Exhibit No. 9. ] 
‘RICHMOND DREDGING COMPANY. 
Incorporated. 

General Office—915-919 Monadnock Bldg. 
Market and Third Streets. 

San Francisco, August 16th, 1910. 
Standard American Dredging Co., 
San Francisco, California. 
Gentlemen : 
Your communication of even date, specifying a 
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number of things which you say are necessary to put 
your dredger ‘Oakland’ in good condition is just at 
hand. I wish to state that its the undnonous opinion 
of all the men who have had the dredger in hand 
during the continuation of our contract that your 
dredger is in better condition by far than it was 
when we received it. If there are a few connections 
worn out or a few bearings needing babetting you 
will have to aecept that under the head of reasonable 
wear and tear. As to the shovels and spikes, I ean- 
not say whether there was two dozen shovels and a 
keg of spikes on board when we received it or not, 
but if vou say there was and you feel that there use 
does not come under the head of reasonable wear and 
tear, we will supply the shovels and the spikes at vour 
demand. 

Again we notify you that we are through with the 
dredger and that it is at your disposal and risk in 
the canal at Richmond. 

Yours truly, 
H. C. CUTTING, 
For Richmond Dredging Company.”’ 

Q. I hand you a letter, Mr. Perry, dated August 
16th, 1910, [655] which is also apparently signed 
by H. C. Cutting, and ask vou whether vou received 
it. A. Yes, sir; I received it. 

Q. Is that Mr. Cutting’s signature? (Pointing.) 

me Ves, sir. 

Mr. LILLICK.—Will you admit that, Mr. 
Taugher, as having been sent? 

Mr. TAUGHER.—Yes. 
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Mr. LILLICK.—lI offer this letter in evidence and 
ask that it be marked Claimant’s Exhibit No. 10. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
10’’ and is as follows:) 


[Claimant’s Exhibit No. 10.] 


“RICHMOND DREDGING COMPANY. 
Incorporated. 
General Office—915-919 Monadnock Bldg. 
Market and Third Streets. 
San Francisco, August 16th, 1910. 

Standard American Dredging Co., 

Merchants Exchange Bldg., City. 
Gentlemen: 

Confirming our conversation of yesterday after- 
noon we wish to notify you that we have completed 
the work which we desire to do with your Dredge 
Oakland and that it is now in the Richmond canal at 
your disposal and risk. 

We hereby make demand on you for the immediate 
return to us at Richmond of our dredger, Richmond 
No. 1, as per our contract. 

Very truly yours, 
RICHMOND DREDGING COMPANY, 
H. C. CUTTING.”’ 

Q. I hand you a document marked ‘‘Notice de- 
manding return of Dredger, etc.’” Also purporting 
to be signed ‘‘ Richmond Dredging Company by H. C. 
Cutting, Pres.,’? and ask you whether or not you 
recognize Mr. Cutting’s signature, and whether or 
not you received it? 
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A. Yes, sir, that was received. 

Mr. LILLICK.—Will you admit having sent that 
to us, Mr. Taugher? 

Mr. TAUGHER.—We admit having sent or de- 
livered that to you. [656] Do you mean sent by 
mail ? 

Mr. LILLICK.—It does not matter, just as long as 
we received it. 

Mr. TAUGHER.—All right. 

Mr. LILLICK.—I offer this paper in evidence and 
ask that it be marked Claimant’s Exhibit No. 11. 

(The paper is marked ‘‘Claimant’s Exhibit No. 
11”’ and is as follows:) 


[Claimant’s Exhibit No. 11.] 
“To the STANDARD AMERICAN DREDGING 
COMPANY, 
San Francisco, Cal. 

Richmond Dredging Company hereby again makes 
further and repeated demand for the immediate re- 
turn to it of the dredger ‘Richmond No. 1.’ 

Demand was made upon Standard Aimerican 
Dredging Company on the 14th and on the 16th of 
August, 1910, for the immediate return to Richmond 
Dredging Company of the dredger ‘Richmond No. 
1’ but the said dredger has not been returned. 

As you have already been notified, Richmond 
Dredging Company has use for and now requires the 
dredger ‘Richmond No. 1,’ and said Richmond 
Dredging Company has heretofore terminated, and 
now hereby terminates the lease or agreement under 
which you took and now hold possession of said 
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dredger ‘Richmond No. 1’ and again demands the im- 
mediate return of said dredger. 

You will further take notice that Richmond 
Dredging Company will claim fifty ($50.00) dollars 
per day for the use of said dredger ‘Richmond No. 
1’ for every day that it is entitled to claim that 
amount under the agreement by virtue of which you 
hold said dredger or otherwise. 

It is suggested that a representative of Standard 
American Dredging Company meet a representative 
of Richmond Dredging Company without delay for 
the purpose of adjusting the [657] accounts be- 
tween said companies. 

Dated at San Francisco this 1st day of September, 
1910. 

RICHMOND DREDGING COMPANY. 
By H. C. CUTTING, Pres.”’ 

Q. Mr. Perry, I hand you a letter dated July 14th, 
1910, which purports to be signed by ‘‘ Richmond 
Dredging Company, H. W. Wernse, Sec.,’’ and ask 
you whether or not you received that (handing). 

A. Yes, sir. 

Mr. LILLICK.—Will you admit having sent that, 
Myr. Taugher ? 

Mr. TAUGHER.— Yes. 

Mr. LILLICK.—We offer this letter in evidence 
and ask that it be marked Claimant’s Exhibit No. 
12. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
12”’ and is as follows:) 


Standard American Dredging Company et al. 799 
(Deposition of R. A. Perry.) 


[Claimant’s Exhibit No. 12. ] 
“RICHMOND DREDGING COMPANY. 
Ineorporated. 

General Office—915-919 Monadnock Bldg. 
Market and Third Streets. 

San Franeisco, July 14th, 1910. 
Standard American Dredging Co., 
Merchants Exchange Bldg., City. 
Gentlemen :— 

I wish to inform you that I have just received a 
telephone message from Richmond that those engines 
which you put on the wharf at Richmond are just 
about to slip off into the water because of their having 
been placed on the very edge of the wharf. 

Without loss of time I notified your office of the 
above mentioned condition. 

As these engines have not been turned over to us 
or excepted by us and we have no right to accept them 
outside of the machine, I in a friendly spirit notify 
you you of this condition. 

Yours very truly, 
RICHMOND DREDGING COMPANY. 
H. W. WERNSE, Sec.’’ [658] 

Q. Mr. Perry, I hand you a earbon copy of a let- 
ter dated January 5th, 1911, and ask vou whether 
or not you sent the original to the Richmond Drede- 
ing Company? As” Yes) sir. 

Mr. LILLICK.—We offer this letter in evidence 
and ask that it be marked Claimant’s Exhibit No. 18. 

(The letter is marked ‘‘Claimant’s Exhibit No. 13”° 
and is as folows:) 
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[Claimant’s Exhibit No. 13.] 
“STANDARD AMERICAN DREDGING CO. 
Contractors for Dredging, Harbor Improvements 
and Canal Work. 

706-712 Merchants Exchange. 

San Francisco, January 5, 1911. 
Richmond Dredging Company, 
915-919 Monadnock Building, San Francisco. 
Dear Sirs: ; 

You are hereby notified that this company is now 
ready and willing to return to you dredger ‘Rich- 
mond No. 1’; that in order to enable us to return said 
dredger to you in as good order and condition as the 
same was received by us, it will be necessary for us 
to have the engines belonging to said dredger, which 
engines are now in your possession. 

On receipt of this letter will you please give us 
such order, or make such other arrangements as may 
be necessary, promptly to enable us to obtain the 
possession of said engines? We will send for them 
at such time within reason as may be most conve- 
nient to you, and immediately upon receipt of said 
engines, we will restore them to the said dredger 
‘Richmond No. 1,’ and put said dredger in as good 
order and condition as the same was when received 
by you, and return the said dredger to you—all 
without expense to you or any unnecessary delay. 

Yours truly, 
STANDARD AMERICAN DREDGING CO., 
By R. A. PERRY, 
President.’’ [659] 
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Q. I hand you a letter dated January 6th, 1911, 
which purports to be signed ‘‘Richmond Dredging 
Company, H. W. Wernse, See.’’ written on the let- 
ter-head of the Richmond Dredging Company, and 
ask you whether or not you received that letter 
(handing) ? a, Yes, sit. 

Mr. LILLICK.—Will vou admit having sent this 
letter, Mar..Taugher? 

Mr. TAUGHER.—Yes. 

Mr. LILLICK.—We offer the letter in evidence, 
and ask that it be marked Claimant’s Exhibit No. 14. 

(The letter is marked ‘‘Clanmant’s Exhibit No. 
14’’ and is as follows:) 


[Claimant’s Exhibit No. 14.] 
San Franciseo, Jan. 6th, 1911. 
Standard American Dredging Company, 
706-712 Merchants Exchange Bldg., 
San Francisco, Cal. 
Gentlemen: 

Your letter of January 5th, 1911. is received and 
eontents noted. 

The Richmond Dredging Company hereby noti- 
fies vou that it has not now in its possession and 
never had in its possession, the engines belonging to 
Dredger ‘Richmond No. 1’ since possession of the 
said Dredger with its engines aboard was delivered 
to you under the terms of the charter party there- 
for, dated February 10th, 1909. You have not at 
any time informed this Company that you had re- 
moved or intended to remove from the Dredger 


802 Richmond Dredging Company vs. 


‘Richmond No. 1’ the engines belonging thereto and 
no definite or positive information has ever come to 
us that you had removed same. 

Richmond Dredging Company can positively in- 
form you that it has not now and never did have in 
its possession any engines [660] removed by 
you from the Dredger ‘Richmond No.1.’ We are in- 
formed and believe that there are at this time some 
engines on the property of the Point Richmond Canal 
and Land Company which engines we understand 
were caused to be placed on said property by the 
Standard American Dredging Company. We are 
permitted to inform you that the Point Richmond 
Canal and Land Company is entirely willing that 
you should remove those engines from its property at 
any time you wish and will give you free access to 
its property for that purpose at any time you notify 
the Point Richmond Canal and Land Company or 
Richmond Dredging Company that vou desire so to 
do. 

You are hereby notified that the Richmond Dredg- 
ing Company is willing, with the permission of the 
United States District Court for the Northern 
District of California to také possession of Dredger 
‘Richmond No. 1,’ equipped as she was when she 
was released from the custody of the United States 
Marshal for the Northern District of California by 
order of the said Court on the 13th day of Septem- 
ber, 1910, on your application to said Court for such 
order and was delivered into your possession, and 
for the return of which Dredger a bond was executed 
and filed in said Court in the sum of Forty Thousand 
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($40,000.00) Dollars, conditioned among other things, 
‘that the Standard American Dredging Company 
return the said Dredger in the condition it then was 
and in good repair and pay all damages that should 
be sustained by reason of the detention of said 
Dredger, and Richmond Dredging Company’s will- 
ingness to receive said Dredger is on condition that 
the said Bond be held to be in full force and virtue 
until all damages that Richmond Dredging Company 
have sustained and may hereafter sustain shall have 
been assessed and fixed by said Court and the amount 
thereof paid to Richmond Dredging Company. — # 

Yours truly, 
RICHMOND DREDGING COMPANY. 
H. W. WERNSE, See.’’ [661] 

Mr. LILLICK.—We offer the letter dated Febru- 
ary 13th, 1911, addressed to the Richmond Dredging 
Company and signed ‘‘Standard American Dredg- 
ing Company by R. A. Perry, President,’’ produced 
by the libelants at our request, we not having a car- 
bon copy of the same present at this hearing, and 
ask that it be copied into the record as Claimant’s 
Exhibit No. 15. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
15”’ and is as follows:) 
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[Claimant’s Exhibit No. 15.] 
“STANDARD AMERICAN DREDGING CO. 
Contractors for Dredging, Harbor Improvements 
and Canal Work. 

706-712 Merchants Exchange. 

San Francisco, Cal., February 3, 1911. 
Richmond Dredging Company, 
915-919 Monadnock Building, San Francisco, 
California. : 
Gentlemen: 

You are hereby notified that having complied 
with all of the terms and conditions of the charter 
party and agreement under which the Standard 
American Dredging Company chartered and now 
holds, the dredger ‘Richmond No. 1,’ we are ready to 
deliver the said dredger to you at any reasonable 
time and place that you desire in the canal at Rich- 
mond, as in said charter-party provided. 

Said dredger is in good working order and condi- 
tion, and in as good condition and repair as the same 
was at the date of said charter party, reasonable 
wear and tear excepted, and is in condition immedi- 
ately to start work. 

Unless vou shall in the meantime particularly 
specify the time and place for the delivery of said 
dredger to you, we shall tender the same to vou at 
Richmond, California, in said canal at Richmond, on 
the third day of February, 1911, at the hour of 
twelve o’clock Noon, and will then and there deliver 
the said dredger to anyone who may be designated 
[662] by you as authorized to receive and receipt 
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forit. Ifthe said dredger be not received by vou at 
the time of said tender, we shall hold it subjeet to 
your order, and at vour risk, and charge you proper 
compensation for the care thereof, or will make such 
other disposition thereof as we may be advised is 
lawful and proper in the premises, 
Yours truly, 
STANDARD AMERICAN DREDGING 
COMPANY, 
By R. A. PERRY, President.”’ 

Mir. TAUGHER.—It is understood that [ reserve 
all rights to object to the materiality or introduction 
of this letter in evidence. 

Mr. LILLICK.—TI hand you, Mr. Perry, what is 
apparently a carbon copy of a letter dated February 
6th, 1911, addressed to the Richmond Dredging Com- 
pany, and signed by you as President and ask you 
whether or not vou sent the original of that letter 
to the Richmond Dredging Company (handing) ? 

A. Yes, sir. 

Mr. LILLICK.—I offer this letter in evidence, and 
ask that it be marked Claimant’s Exhibit No. 16. 

(The letter is marked ‘Claimant’s Exhibit No. 
16”’ and is as follows:) 


[Claimant’s Exhibit No. 16.] 
‘San Francisco, California, February 6, 1911. 
Richmond Dredging Company, 
915-919 Monadnock Building, 
San Francisco, California. 
Dear Sirs: 
In accordance with our letter to you of February 
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3, 1911. the dredger ‘Richmond No. 1’ is, and ever 
since said February 3rd, 1911, has been at Richmond, 
in the eanal at [663] Richmond, in charge of 
competent men, employed by us at a daily cost of $8, 
subject to vour order, and at your risk. As stated 
in our former letter, we are prepared to deliver said 
dredger to you, or to anyone who may be designated 
by you as authorized to receive and receipt for it, 
and will have said dredger to any reasonable place 
in said canal at Richmond that shall be designated 
by vou. 

But we do not agree to retain said dredger in said 
canal at Richmond for more than forty-eight hours 
after service upon you of this notice; and unless you 
shall receive said dredger from us within said time, 
we shall make such other disposition thereof as we 
may be advised is lawful and proper in the premises. 

STANDARD AMERICAN DREDGING 
COMPANY, 
By kA. PERRY. 
President.’’ 

Q. Do you know whether or not the Richmond 
Dredging Company ever accepted the dredger after 
vou offered it in those two letters? 

A. Thev never notified me that they had accepted 
it. 

Q. My. Perry, in installing the two engines which 
you did on the ‘‘Richmond No. 1,”’ after having re- 
moved the engines which were originally on the 
dredger, did you have any intention of having them 
for the dredger for any other than temporary use? 
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Mr. TAUGHER.—I object to the question as lead- 
ing and suggestive. A. No, sir. 

Mr. LILLICK.—Q. Mr. Perry, in installing the 
two gas engines which vou placed on the dredger 
‘Richmond No. 1”’ after removing the engines which 
were originally on the dredger, what object, if any, 
did you have in placing them on the dredger ‘‘ Rich- 
mond No. 1’’ as to their use? [664] 

Mr. TAUGHER.—I object to the question upon 
the ground that it is leading and suggestive. 

A. The reason for installing these engines on 
‘Richmond No. 1’’ at the time they were installed 
was for the purpose of providing sufficient power 
which was at least two times as much as the “‘ Rich- 
mond’s’’ engines could furnish, for the reason that 
we had a particular piece of work to do, that is, mak- 
ing a railroad embankment at Walnut Grove, which 
embankment was required to be brought over to an 
elevation of from 20 to 30 feet above the water level. 
The length of the pipe-line was about 3,000 feet at 
times. The material to be handled was quartz sand, 
very heavy, and difficult of transportation by pipe- 
line method. It was necessary to create a very high 
speed of the water in the pipe-line in order to trans- 
port this material, due to the specific gravity of the 
sand, the high lift, and the length of the pipe-line. 

Mr. LILLICK.—Q. When you placed the two en- 
gines on the dredger and removed the other two, 
what was your intention as to installing them on thc 
dredger? 

Mr. TAUGHER.—I object to the question as lead- 
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ing and suggestive, and calling for the conclusion of 
the witness, and asking for a fact to be found by the 
Court. 

A. My intention of installing these engines was 
for the purpose of providing sufficient power to do 
the work at Walnut Grove then under contract. 

Mr. LILLICK.—Q. What was your intention as 
to a removal of the engines subsequently, er as to 
leaving them on the dredger? 

Mr. TAUGHER.—I object to the aneenon on the 
ground that it is leading and suggestive, calling for 
the opinion and [665] conclusion of the witness, 
and for a fact to be determined by the Court. 

A. The only intention that I had was to remove 
ilie engines on the completion of the work which 
they were installed for, as it was special work, and 
that was all the work we expected to do with the 
dredge as far as we knew at that time which would 
require that power, and we only chartered the en- 
gines for this specific piece of work. 

Mr. LILLICK.—Q. Mr. Perry, when you put 
those two engines on board, had you any intention 
of keeping them on board of the dredger after you 
finished this particular job? 

Mr. TAUGHER.—Objected to as leading and sug- 
gestive, calling for the opinion and conclusion of the 
witness, and asking for a fact to be found and deter- 
mined by the Court. 

A. We expected to remove the engines. 

Mr. LILLICK.—Q. When you placed these en- 
gines on board of the dredger, Mr. Perry, had you in 


Standard American Dredging Company ct al. 809 


(Deposition of R. A. Perry.) 

mind at the time, or did you intend at that time to 
place them on the dredger in the way of repairs to 
the dredger ? 

Mr. TAUGHER.—I object to the question as lead- 
ing and suggestive, calling for the opinion and con- 
elusion of the witness, and that the question calls 
for a conclusion that can be found only by the Court. 

A. No, sir. 

Mr. LILLICK.—Q. Will vou state in your own 
language, Mr. Perry, for what reason you placed the 
two engines on the dredge and removed the other 
engines from it? 

Mr. TAUGHER.—I object to the question as eall- 
ing for the opinion and conclusion of the witness and 
as suggestive. 

A. My purpose for placing the two engines men- 
tioned on the dredge— [666] 

Mr. TAUGHER.—Q. When you say ‘‘you’’ you 
mean the claimant I suppose, Mr. Lillick? 

Mr. LILLICK.—Yes. 

Mr. TAUGHER.—You mean the Standard Amer- 
ican Dredging Company. 

Mr, LILLICK.—Yes. 

A. (Contg.) Our purpose of placing the two en- 
gines on the dredge was to provide sufficient power 
to deliver the material on the fill, and at Walnut 
Grove being a specially difficult piece of filling to do, 
on account of the high elevation, specific gravity 
of material and length of pipe-line; the purpose of 
removing ‘‘Richmond No. 1’’ engines were for the 
reason that it would be more convenient to install 
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the engines which we placed on the dredge, that is 
to say, it made more space. We could have installed 
our engine at another point and left the Richmond 
Dredge Company’s engines in their own place, but 
we decided to make it as convenient as practicable 
for installing our own engines, and that is the reason 
why we removed the Richmond Company’s engines. 

Q. By speaking of your own engines, you mean to 
be understood as saying that these engines belonged 
to you? 

A. I mean to state the engines that we chartered 
for use on the Richmond Dredging Comey S 
dredger No. 1. 

Q. What, if anything, did you intend to do with 
those engines that you installed on the Richmond 
dredger No. 1 after you had completed the fill at 
Walnut Grove? 

Mr. TAUGHER.—I object to that as leading and 
suggestive. 

A. We intended to remove the engines and return 
them to the parties from whom we chartered the 
engines. 

Mr. LILLICK.—Q. What did you do with those 
engines after you had made the fill at Walnut Grove? 
[ 667 | 

A. We removed the engines and returned them to 
the parties whom we chartered the engines from. 


Cross-examination. 
Mr. TAUGHER.—Q. Mr. Perry, you say you have 
had 20 years’ experience in the dredge business? 
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A. Yes, sir. 

©. How many dredgers is the Standard American 
Dredging Company operating at present? 

A. 7 or 8. Seven, I think, now. Do vou mean 
how many are running? 

Q. How many have they? 

A. They have got 7. Sometimes I charter a 
dredger or two besides. When vou ask me how 
many they are operating, that means one thing, and 
how many they own is another. 

@. How many dredgers does the Standard Amer- 
ican Dredging Company own, Mr. Perry? 

A. At this time the Standard American Dredging 
Company owns 6. 

Q. How many did it own in September, 1910? 

A. You want to know how manv they owned in 
September, 1910? 

Q. Yes. AGE. 

Q. 5? A. No, sir; 4. 

Q. How many dredgers did the Standard Ameri- 
ean Dredging Company control in addition to that 
number through itself or through any of its subsid- 
lary companies or allied companies ? 

Mr. LILLICK.—What do you mean by ‘‘control,”’ 
Mr. Taugher? 

Mr. TAUGHER.—Controlled the use of those 
dredgers. A. At this time? 

(). In September, 1910. I am just confining my- 
self to September, 1910, any time during that 
month? 

A. Read the question, Mr. Reporter. (The Re- 
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porter reads the question.) We were in a position 
to charter from the other companies any dredgers 
that they were not employing. 

Q. The number I am asking for, Mr. ‘Perry. 
[668] 

A. That would be 6. 

Q. 6 in addition to the four that they owned? 

A. Yes, sir—no, making 6, all told. 

Q. Making 6, all told? A. At that time,-yes. 

Q. You are the president of the Standard Ameri- 
can Dredging Company? we YiGSs SIT 

Q. The largest stockholder ? 

A. Yes, sir; I have got more stock than anyone 
else. 

Q. What is that capitalized at, Mr. Perry? 

A. $1,000,000. 

Q. How much of the stock do you own? 

Mr. LILLICK.—I am sorry I cannot object to this 
as immaterial. 

Mr. TAUGHER.—I think it is very material. It 
will help later on. Iam not asking for curiosity. 

Q. I want to know the number that you own 
legally and beneficially ? 

A. You want to know how many shares of stock I 
own par value? 

Q. Yes, that the Standard American Dredging 
Company own. I do not mind telling you the object 
of asking that. It is for the purpose of showing that 
vou are the man that controls the company; that is 
my object in asking those questions. The reason for 
that will appear later. 
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A. The amount of issued stock that I own in the 
Standard American Dredging Company is approxi- 
mately—that is, the amount of issued stock at par 
value that I own is $37,000 worth. 

Q. $37,000 worth ? A. Yes, sir. 

Q. How much is issued ? A. $50,000. 

Q. That is, you own thirty-seven fiftieths of the 
whole of the issued capital stock of the company ? 

. In the way I put it, about 75 per cent. [669] 
. There is $50,000 worth issued? A. Yes, sir. 
. And you own $37,000 worth of it? 

. 75 per cent is thirty-seven fiftieths. 

. Of the issued stock ? 

. Yes, sir, of the issued stock. 

. Who are the officers of the Standard American 
Dredging Company ? 

A. R. A. Perry, president. 

Q. That is vourself ? 

A. Yes, sir. C. Cummins, vice-president. 

Q. Of San Francisco? 

A. Sometimes; he is away a great deal. W. H. 
Connor, secretary, and W. L. Paulson, assistant 
seeretary. That is about all the officers. 

Q. How much of the issued stock of the Standard 
American Dredging Company does Connor own? 

Mr, LILLICK.—Q. Do vou know, Mr. Perry? 

A. I don’t know exactly. I know the rest of 
us divided it up. I could not tell vou exactly the 
amount that each one of those fellows owns, cor- 
rectly. 

Mr. TAUGHER.—Q. How many other stock- 
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holders are there, besides the officers of the company ? 

A. There are not any. 

Q. None? A. No, sir. 

Q. Connor, Cummins and Paulson own 25 per cent 
between them of the issued capital stock? 

A. I was not quite correct about that statement. 
There are three other stockholders that have small 
holdings, but not officers. I forgot about that. 

Q. How much do those other three own? 

A. As near as T remember, about $6,000 worth at 
par. 

Q. $6,000 ? A. Yes, sir. 

Q. There is only 7/50ths of the issued capital stock 
divided between the other officers of the company ? 

A. Yes, sir, about that. I can get it from the 
record and tell vou exactly. [670] 

Q. This afternoon you may do that. Who are the 
officers of the California Reclamation Company? 

A. Cummins is vice-president. 

(). Give us his initials? 

A. C. Cummins; the same man. Connor is secre- 
tarv and treasurer, I think. 

Q. What is his name? AW. iH. 

@. He is secretary and treasurer? 

A. Yes, sir; I think he holds both offices. 

@. Who is the president of the California Rec- 
lamation Company? A. R. A. Perry. 

Q. You are the president of the California Rec- 
lamation Company? A. Yes, sir. 

Q. What is the capitalization of that company? 

A. $75,000. 7 
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Q. How much of that stock is issued ? 

A. About $60,000. 

Q. How much of that stock do vou own? 

A. One share. 

Q. How much does the Standard American Dredg- 
ing Company own ? A. Noive. 

Q. Who owns the balance of it? 

A. It is held by different owners. I would not 
like to tell you that becanse I cannot tell you cor- 
rectly. 

Q. What business is the California Reclamation 
Company engaged in? 

A. In building the levees; a clam-shell business; 
building levees up the Sacramento River, reclama- 
tion work. 

Q. Does your wife or any member of your family 
own stock in the California Reclamation Company? 

A. I think not more than $2,000 worth. 

Q. None of your relatives own more than $2,000 
worth ? A. I think not; something like that. 

Q. Are the balance of the stockholders your per- 
sonal friends ? 

A. No, sir. I go into deals with them and they do 
with me sometimes; but not personal friends. [671] 

Q. What work was the California Reclamation 
Company doing in September, 1910? 

A. Working for the Southern Pacific Railroad 
Company building a railroad embankment by clam- 
shell dredge back of Walnut Grove. 

Q. Part of the same job that vou did with the same 
suction dredger? 
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A. Part of the same railroad construction but not 
the same classification of work as the clam-shell 
dredger picked the material up from the cut and 
delivered it directly on the fill by means of the long 
boom and clam-shell bucket. 

Q. Who owns the dredger ‘‘Oakland’’? 

A. The Standard American Dredging Company. 

Q. They owned it during all the time mentioned in 
that charter-party, February 26th, 1910? 

A. Yes, sir. 

Q. The ‘‘Oakland’’ is one of the largest dredgers 
on the coast, is it not? 

A. I think she classes among the heavier dredgers 
on the coast. 

Q. Is there any dredger on the coast of any greater 
capacity than the ‘‘Oakland’’? 

A. I think so, in hard. material. 

Q. In soft material ? 

A. I think the ‘‘Oakland’’ would be able to pump 
in mud as much as any hydraulic dredger on the 
coast. 

@. Are you familiar with the work done by the 
Richmond Dredging Company with the dredger 
‘‘Oakland’’ at Richmond during the year 1910? 

A. I know about where they were working; I 
never was over there more than once. 

Q. You had your engineers make report of the 
kind of material to be dredged over there, and all the 
data needed for the purpose of taking a contract to 
do contract work, did you not? 

A. When? [672] 
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Q. During 1910 and 1911? 

A. T think not during 1910. I think we made a 
survey along in the spring of 1911, as we were nego- 
tiating then with a view to do some work at Rich- 
mond. 

Q. Could you tell me what the capacity of the 
‘“Oakland’’ would be in that materia] discharging 
the material 2,000 feet from the point of dredging, 
and not dredging deeper than 20 feet? 

A. That material varies a good deal; it depends 
upon where a dredge may be required to excavate. 
There is a great difference in the classification of 
material there. 

Q. Can you give us an idea of her capacity in that 
material per hour? A. In what material? 

Q. At Richmond. 

A. In what location? You can do twice as much 
in some places as at another. 

Q. In the soft mud at the mouth of the canal at 
Richmond. 

A. You mean to say that the dredger would not 
be required to dredge any material that was hard? 

Q. Yes, that is it; just the soft material. 

A. And not required to deliver it more than 2,000 
feet, or elevate it more than 10 feet? 

Q. Yes. 

A. If I were taking a contract to do the work, I 
would estimate we would be able to do not less than 
400 cubie yards per hour of soft mud, and deliver it 
2,000 feet and elevate it 10 feet high. 

Q. What would you say the average upkeep per 
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day of the ‘‘Oakland’’ would be in that kind of mate- 
rial at Richmond ? 

A. I could not give you a segregated cost of the 
average upkeep per day as I have not got it in mind. 

Q. You could not say what the upkeep on that 
kind of a job would be? 

A. I would not like to say, as I do not think I 
would get it very correct. 

(A recess was here taken until 1:30 P. M.) [673] 


AFTERNOON SESSION. 

Rk. A. PERRY, cross-examination resumed. 

Mr. TAUGHER.—Q. What repairs would you 
say would come in on the dredger ‘‘Oakland’’ under 
the term ‘‘ordinary repairs’’ outside of wear and 
tear that you would expect them to make under the 
covenants in that charter-party of February 26th, 
1910? 

A. I would expect the dredge to be in condition to 
operate efficiently upon the return of same, whatever 
these repairs might be. 

Q. That charter-party of February 26th, 1910, is 
as follows: ‘‘The party of the second part’’—that is, 
the Richmond Dredging Company—also agrees that 
during the term of this agreement, it ‘‘will pay all 
charges for labor, electric current, supplies, repairs, 
and all other expenses of any kind and character 
whatsoever in and about the operation of the said 
dredger ‘Oakland’; and also hold the said dredger 
‘Oakland’ and the party of the first part, harmless 
from any debts that accrue from any of the expenses 
aforesaid, or from any act or omission of the party 
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of the second part.”’ 

What repairs do you think that covenant contem- 
plated, or what repairs do vou think were in the con- 
templation of the parties when that covenant was 
made ? 

A. I think the contract speaks for itself as to that. 

Q. Yes, it speaks for itself, if we know what that 
word ‘“‘repairs’? means. If you will tell me what the 
word ‘‘repairs’’ in that covenant will include I will 
be enlightened. 

A. I think the word ‘repairs’? means any repairs 
that were necessary to be made to have the dredge in 
as good condition as when received. [674] 

Q. That is what you expected to be done in relation 
to the ‘‘Oakland,”’ and is that what you expected you 
were called on to do in relation to ‘‘Richmond No. 
ms 

A. You are asking me what “‘repairs’’ means un- 
der this charter-party, and I am telling you what my 
opinion is as regards the particular charter-party 
which you set forth of the 26th of February, 1910. 

Q. Tell us what vou think is covered by that word 
‘“repairs.’’ A. I consider the contract to mean— 

@. (intg.) What is covered by the word ‘“re- 
pairs’’; what is included or contemplated by that 
word ‘‘repairs’’ in that charter-party ? 

A. You cannot pick out one word in a contract and 
say what that means. 

Q. We are just talking of ‘‘repairs’’ and nothing 
else in this contract. 

A. I have told you previously, in the question 


820 Richmond Dredging Company vs. 


(Deposition of R. A. Perry.) 

which I answered above, that anything that was 
necessary to put the dredge in the same condition as 
when the Richmond Dredging Company received it 
would be a compliance with the contract under ‘‘re- 
pairs.’’ 

Q. Suppose the cables on that dredger became 
worn and practically useless, how would they be re- 
paired ? 

A. What cables do you refer to? There are sev- 
eral kinds of cables on an electric dredge. 

Q. Swinging cables. 

A. That is, the cables for swinging the dredge 
from side to side, you mean? 

Q. Yes. 

A. The swinging cables, if they were worn out be- 
yond being able to be used for the purpose intended 
in an efficient manner, would be required to be re- 
newed. [675] 

Q. Would you consider that if new cables were 
put on by the Richmond Dredging Company they 
would belong to you—that they would belong to the 
owner of the dredger? 

A. The only thing that I— 

Q. (Intg.) Just answer the question. 

Mr. LILLICK.—Q. And then go on and explain, 
if you want to. 

A. What you mean to ask is, as I understand it, 
that if the Richmond Dredging Company replaced 
the worn out cables which they wore out, would the 
Standard Dredging Company expect that said re- 
placed cables would belong to the Standard American 
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Company’s dredge? 

Mr. TAUGHER.—Q. Yes. 

A. My opinion is that thev would belong to the 
dredge, as the dredge was equipped with such cables 
in as good condition when the Richmond Dredging 
Company received it, therefore, in order to return 
the dredge in the same condition as when received, it 
would be necessary to supply any part, or make any 
repairs, or do any other thing necessary to comply 
with the charter-party. 

Q. If the cable became so worn, Mr. Perry, that it 
was practically useless, and the Richmond Dredging 
Company had replaced that cable by a new one, and 
set aside the old cable which was so worn that it was 
practically useless, and after finishing the term of 
their charter, do you think that they would have a 
right to take off the new cable that they put on and 
put back the old and discarded cable? 

A. As I have answered it before— 

Q. (Intg.) Just answer that now. 

A. They would have a right to put the cable back 
if they wanted to; but before I would accept the 
dredge as being in the same condition as received, I 
would want them to comply with the charter-party. 
[676 | 

Q. Would you think that you would have a right 
to claim the new eable that was put on that dredger 
in place of the one that was practically worn out and 
useless ? 

A. I would not claim any particular cable. I 
T would simply claim that the dredger should be put 
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back as provided for in the charter-party. 

Q. If a new pump was put on that dredger ‘‘Oak- 
land’ because the pump that was on the dredger had 
become practically useless, or was in such a condition 
that it could not profitably be worked but would still 
do some pumping, and the Richmond Dredging Com- 
pany put on a new pump, retaining the old and 
practically worn-out pump, would they have a right 
do you think, to put back the old worn-out pump and 
remove the new pump which they had put in its 
place? 

A. I would answer that question the same as I an- 
swered the other one, they could put back whatever 
they liked, but I would not accept that dredger only 
in accordance with the terms of the charter-party 
being complied with; that is, I would not accept the 
return of the dredge unless it was in the same condi- 
tion as when received by the Richmond Dredging 
Company, less ordinary wear and tear. 

Q. Suppose during the course of the charter rea- 
sonable wear and tear had caused the pump, or the 
cable, to become practically useless, and they had then 
replaced those old worn-out parts, pump and cable, 
with new pump and new cable, and then attempted 
to put back the worn and discarded one, when turn- 
ing over the dredger, would you consider, under this 
charter-party, that you were the owner of the new 
pump or new cable, or would we have a right to take 
off the new pump and new cable we put on, and 
[677] put back the worn out predecessors of those 
parts? 
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A. I wish to say that the centrifugal pumps— 

Q. (Intg.) Answer that question. 

Mr. LILLICK.—Q. Go ahead, Mr. Perry: you 
have a right to answer it in any way you like. 

A. That is the wav I am going to do, so that you 
will understand it. 

Mr. TAUGHER.—Q. Pray do not explain for 
mv explanation. 

Mr. LILLICK.—You may answer just as you 
please, Mr. Perry. 

A. I wish to set forth that the centrifugal pumps, 
two in number, on the dredge ‘‘Oakland,’’ were 
specially designed, and fitted with liners, the cireum- 
ferential liner being of rolled steel, the side liners 
being of cast iron or cast steel, these liners being for 
the purpose of preventing wear of the pump shell. 
Tt is the practice in our company to keep on hand 
spare liners for these centrifugal dredging pumps, so 
that as the liners become worn, and before they are 
worn through so as to permit the material being dis- 
charged through the pump, from coming in contact 
with the shell and thereby wearing out the shell or 
easing, that the liners be renewed. In this wav, and 
if the liners are renewed, as and when required, there 
is no oceasion for wearing out the pump shell. I 
wish to state that the dredge ‘*Richmond’s’’ cen- 
trifugal dredge pump as received by us was not pro- 
vided with liners to protect the casing of the pump 
shell, therefore there was no way to prevent the 
wearing out of the pump shell. 

Q. Read my question again, Mr. Reporter, and I 
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wil] ask Mr. Perry once more if he is going to answer 
my question. His explanation may be interesting, 
but it is not to me. I should like you, Mr. Perry, to 
answer my questions. [678] 

(The Reporter reads the question.) 

A. I don’t think we would have any claim on a 
pump that you had removed or had used on the 
dredger. All the claim I think we would have would 
be to ask you to return the dredge to us as provided 
in the charter-party. Furthermore, if the liners in 
our particular place which I have explained were 
taken care of, there would be no occasion, through 
ordinary wear and tear, or any other reason for 
wearing out the pump casing for the reason that the 
liners would protect it, if renewed when required. 

Q. Supposing that the cutter knives had become 
so worn that they were not profitable, and we put on 
new knives, would you consider we had a right to 
take them off and put back the worn-out knives when 
turning over the dredger to you? 

A. If you saw fit to do so, I could not object. 

Q. Supposing that the cutter gear had become 
worn through reasonable wear and tear, or had 
broken in the ordinary operation of the dredger, do 
you think we would be called upon to put on new 
parts in place of the parts that had been broken by 
the reasonable wear and tear of the dredger? 

A. I think the only thing I would look to at all 
would be to return the dredge as provided for under 
the charter-party. 

Q. Well, if reasonable wear and tear had caused 
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the breaking of the cutter gear, or had caused the 
cutter gear to become praetically useless, and a new 
eutter gear was put on, would you consider that we 
had a right to take off the new cutter gear when we 
finished the using of the dredger, and put back the 
worn out and discarded parts that had been replaced 
by new ones? 

A. I should consider you would have a right to do 
anything you had a mind to, provided you returned 
the dredger to the Standard American Dredging 
Company in the same order and condition as pro- 
vided for in the charter-party. [679] 

Q. What would you consider came under the 
definition of reasonable wear and tear? How long 
would you say that cables would last on the dredger 
“Oakland”? with ordinary usage in the job at Rich- 
mond ? 

A. I have no good judgment about how long a 
cable would last at Richmond, but answering your 
question further as to the life of a cable, it depends 
where the cable is worked. For instance, if it was 
a swinging wire cable— 

Q. (Intg.) We are talking about a swinging wire 
cable. 

A. If you mentioned that, 1 would not have to 
bother. There are several eables of which the swing- 
ing wire cable usnally wears out much faster than 
the others. 

Q. We are talking about fhose. They have been 
designated earlier in the question. 

A. As to the life of a swinging wire cable, in my 
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opinion, this is very hard to determine, for the reason 
that some conditions due to the nature of the mate- 
rial being excavated, a much greater strain is put on 
the swinging wire cable than where easy material 1s 
dredged. Then again there are times when the 
swinging wire cable is caught in the cutter or some 
other accident happens or a piece of bad wire that 
sometimes does not last two days after it is put on; 
then again it might last ten days, or longer. I could 
show you many reports where a swinging cable, an 
inch and an eighth in diameter, was not in service 
more than three or four days; when digging in hard 
material we would heave them right in two; there- 
fore it is hard to state what the life of a swinging 
cable is. 

Q. Supposing that a dredger returned to you after 
three months’ work with her swinging cables abso- 
lutely worn out and not on there, would you consider 
that reasonable wear and tear had caused those 
cables to become worthless? [680] 

A. I could not answer that question put in that 
way, because I suppose you are assuming that the 
cables were furnished with the dredge, that you have 
in mind, where or when chartered. 

Q. Yes; that she was fully equipped with cables 
when she was chartered, and! they were all worn out 
at the end of three months, would you consider that 
reasonable wear and tear would cover the damage to 
the cables? 

A. I would consider that if the charter-party pro- 
vided for the dredge to be returned in good condi- 
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tion, less ordinary wear and tear, and she was not In 
that condition, I would demand that she be put in 
that condition. 

Q. I want to get some idea as to what vou consider 
reasonable wear and tear, beeause it is a very import- 
ant element in this case, and you refuse to answer 
any questions as they are put to vou except you make 
long explanations and various other things that you 
think may affect the answer. If you answered the 
questions a little more directly, we would save a lot 
of time. Would you consider that cables on a 
dredger used for three months and worn out would 
be covered by the covenants in this charter-party of 
reasonable wear and tear? 

A. I would have to repeat, if the dredge was not 
returned in accordance with the charter-party, I 
should have to insist on its being returned in the 
same manner. 

Q. That is, you would insist on the cables on the 
dredger being returned ? 

A. They would have to be in condition to use. 

Q. With new ones put on the dredger? 

A. Not necessarily new ones; no. I would want 
the dredge returned in as good condition as when I 
turned it over to you. As long as she would work 
suceessfullvy in the same manner that she did when 
I got her, that would be all that the charter-party 
provided for. [681] 

Q. Suppose that the cable had worn out by veason- 
able wear and tear, and then a new cable was put on 
a week before we finished using the dredger ‘*Oak- 
land,’’ and when we came to return the dredger to 
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vou we took off the new cable and put back the one 
that was worn out, would you consider that we had 
the right to take off the cable that we put on there? 
Remember the first cable was worn out by reason- 
able wear and tear. 

A. I would consider you would have a right to 
take it off if you wanted to. 

Q. Would you accept the dredger in that condi- 
tion? 

A. I would accept it in accordance with the char- 
ter-party. 

Q. I am asking for one specification in relation to 
that. You can answer it very easily if you want to. 

A. I would accept the dredger as a whole and take 
it as a whole if it was turned over in as good condi- 
tion as when IJ chartered it. That would be accepta- 
ble to me. 

Q. Answer that one question. If the pump had 
worn out by reasonable wear and tear, and the cables 
had worn out by reasonable use, and the suction pipe 
had worn out by reasonable use, and we replaced 
those parts to finish our contract, would vou consider 
that we had a right to take off the new parts that we 
put on and return the dredger with the worn-out and 
useless parts? Remember that the worn-out and 
useless parts were worn out by reasonable usage of 
the dredger. You can answer that question if you 
want to. 

A. You are referring to the dredger ‘‘Oakland’’ 
chartered from the Standard American Dredging 
Company. 


Standard American Dredging Company et al. 829 


(Deposition of R. A. Perry.) 

{). I am speaking of the ‘‘Oakland.’’ It is under 
the same charter-party as ours is to you. [682] 

A. I have heretofore advised you that the pumps 
on the dredger ‘‘Oakland’’ cannot be worn out by 
reasonable wear and tear, as they are provided with 
liners which are supposed to be renewed as and when 
required in order to protect the pump casing. 

Q. Go on. A. That is all. 

Q. That is the only answer you will make to that 
question? 

A. I was going to make more, but I thought you 
were going to interrupt me. 

Q. Would you accept the dredge in that condition? 

A. I would accept the dredger as provided for in 
the charter-party. 

Q. Supposing reasonable usage had caused the 
cutter gear to become absolutely useless, and 
we had put on new cutter gear, and just before 
we returned the dredger to vou we removed the new 
cutter gear we had put on and attempted to turn 
back the dredger, with the old worn-out cutter gear, 
would you accept the dredger, or rather, would you 
consider that we had a right to return the dredger 
in such a condition under this charter-party ? 

A. J would assume you would have a right to re- 
turn the dredger and I would expect the return of 
the dredger in as good condition as received, accord- 
ing to the terms of the charter-party; I would not 
eare what vou did or how you did it; that is what I 
would expect when I got the dredger back, as long 
as the dredger was in the condition provided for un- 
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der the charter-party. 

Q. T would like to know, Mr. Perry, if you refuse 
to answer that question in any other way than that? 

Mr. LILLICK.—He has answered it. You can 
continue to ask him the questions until he satisfies 
vou that he will not answer it in any other way; then 
you can go on with something else. [683] 

Mr. TAUGHER.—I am not asking you when I 
shall go on with something else. 

Mr. LILLICK.—I do not expect you will take sug- 
gestions from me. I will instruct Myr. Perry to an- 
swer the question and do the best to give you a lucid 
answer. 

Mr. TAUGHER.—That is all I want. 

Mr. LILLICK.—He has answered it and answered 
it very fairly. 

Mr. TAUGHER.—Q. Would you consider we 
were complying with our covenant in that charter- 
party of February 26th, Mr. Perry, if the cutter gear 
and the pump and the cables on the ‘‘Oakland’’ had 
become worn by reasonable usage, and we had re- 
placed those parts with new parts for our conven- 
ience to finish our contract, and then just before we 
returned the dredger to you we took off those parts 
that we had put on and put back the worn and dis- 
carded ones? 

A. Will you read that question to me, Mr. Re- 
porter? (The Reporter reads the question.) I 
would rely entirely on the provisions of the charter- 
party as to what the condition of the dredge was to 
be when returned. 
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Q. I am endeavoring to discover what this char- 
ter-party means, what you consider we were hound 
to do, and what you consider you were bound to do. 
Do you refuse to answer that question, Mr. Perry? 

Mr. LILLICK.—You can say no, Mr. Perry, and 
refuse to answer, or go ahead and answer. 

A. No, T have not refused to answer the question. 

Mr. TAUGHER.—Q. Read the question again, 
Mr. Reporter. 

(The Reporter reads the question.) 

A. Whatever the parts were that were worn, or 
whatever the damage was to the dredge scow, I 
should expect the Richmond Dredging Company to 
make good, and in sufficient condition to comply 
[684} with the terms of the charter-party. 

Q. I will ask the reporter to read that question 
onee more, Mr. Perry, and I will ask you again if 
vou will answer the question? 

(The Reporter reads the question.) 

A. I will say again that the charter-party provides 
how the dredger is to be returned, and in what con- 
dition it is to be returned. The interpretation of 
this charter-party clearly states what this condition 
is, and it is the business of the Richmond Dredging 
Company to finally deliver the dredge in this condi- 
tion before the Standard Dredging Company can be 
required to aecept the dredge from the Riehmond 
Dredging Company in the condition as when re- 
ceived; I think that answers your question all right. 

Q. It does not touch it. I will ask the Reporter 
to read the question once more, and if you do not an- 
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swer the question we will have it certified to the 
Court to have it answered. You can read the char- 
ter-party over if you want to before you answer the 
question and advise yourself in any way that you 
please, and we will wait for you, but I want an an- 
swer to that question. Now read the question, Mr. 
Reporter. 

(The Reporter reads the question.) 

Mr. TAUGHER.—I will have you make a note, 
Mr. Reporter, that the proceedings were suspended 
long enough to read the charter-party before an- 
swering, and that he read the charter-party. 

A. After reading the charter-party, I still believe 
that the charter-party provides that the dredge must 
be returned in as good order and condition as the 
same Shall be at the beginning of the term of the 
charter-party, reasonable wear and tear therefor, 
and damage by fire only excepted. I think this is 
all [685] the answer that is required under the 
way that I view the question. 

Q. The question particularly directs itself to 
whether or not such action on our part would be 
within your idea of what we were bound to do under 
that covenant. I am just asking for your idea, not 
what the law says. 

A. My idea is entirely in accordance with what- 
ever the charter-party says, and I would be bound 
by whatever the charter-party says. 

Q. I am asking you for your opinion upon that, 
which I am entitled to have. 

A. I have told vou that is my opinion of it. 
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Q@. Is your opinion that that would be a compli- 
ance with our covenant or not a complance? 

A. IT would have to depend on the charter-party. 

(). You know the charter-party; you have just 
read it over. [I am asking for your opinion; not 
what eonelusion the Court may draw from it, but 
your opinion. 

A. I am not a competent person to pass on the le- 
gality of the charter-party, but that is the way I read 
it. 

Q. Did you have anything to do with the making 
of this charter-party ? 

A. Mr. Cummins and Mr. Connor made this char- 
ter-party with the assistance of our attorney. 

Q. Do you know about the making of it? 

A. TI was not here; I was in Galveston at the time 
that this thing was made. 

@. How many charter-parties had your company 
made prior to the making of this charter-party? 
Have you any idea? 

A. What do vou mean? With other persons and 


incorporations? 
Q. Yes. A. No, sir, I could not tell you. [686] 
@. A good many? A. Not very many; no. 


Q. You refuse to answer that question in any 
other way than the ways you have answered it? 
You refuse to give uS your opinion as to whether 
such action on our part would be proper under the 
terms of this charter-party ? 

A. I still state that I would depend on the con- 
struction of the charter-party as to what it means. 
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Q. In order to arrive at a construction of that 
charter-party, we want to discover what the parties 
to it thought it meant; that you refuse to state. 

A. T still maintain that the charter-party answers 
that best for itself, as I am not able to determine the 
legal points. I do not understand those things and 
cannot interpret them properly, like an attorney 
would. 

Q. When cutter knives become worn in a dredger 
and need repairing how is a dredger ordinarily re- 
paired, with respect to such cutter knives? 

A. The old cutter knives are removed and new 
ones bolted on. 

Q. The old cutter knives are removed and new 
ones are bolted on? A. From the cutter cage. 

@. When cables become worn and need repairing 
on a dredger, how are those cables ordinarily re- 
paired ? 

A. In some instances, if the cable is worn for only 
a reasonable distance, which is often the case, on 
account of its winding around a sheave, that portion 
that is badly worn, is cut out of the cable ofttimes 
and a new piece spliced in to the worn place; then 
again as the cable becomes worn in one spot after 
splicing the new part in, we turn the cable end for 
end and so as to make a new place not covered by the 
splice, if possible, for the cable to wind around the 
sheave, thereby lengthening the life of the cable re- 
paired. [687] ; 

Q. That is not repairing it, Mr. Perry; that is just 
the placing of it in a different position. 
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A. No, sir. 

Q. IL asked you as to the repair of it. 

A. T am telling you sometimes we cut out a piece 
that is worn out. 

Q. That part is all right; I understand. 

A. In place of throwing away 1,000 feet, because 
the cable may be worn for a distance of possibly 75 
or 100 feet, we cut out the worn portion and splice 
a new part into the 1,000 feet, thereby lengthening 
the life by this repair. In some cases, where this 
part wears on the sheave, as before stated, we turn 
the cable end for end, to get a new place to work on 
the sheave. 

Q. In relation to the dredger ‘‘Richmond No. 1”’ 
did you ever repair anv cables there bv splicing 
them? 

A. I eould not tell you, because I am not on the 
dvedger enough to know the detail of how the men 
take care of the little things around the dredger. 

Q. Is that the ordinary way of repairing a cable, 
a worn cable? 

A. That is one way. I will tell you another way. 
Another way 1s, quite often a strand is worn—some 
of the cables, by way of explanation, are made up of 
6 and sometimes 8 strands; therefore, if a strand 
becomes cut, known as what we eall the cable strand- 
ing, we sometimes take a new strand out of another 
piece of cable and splice and tuck this into the cable 
without cutting the entire cable in two, but just put- 
ting in a new strand which repairs the cable quite 
effectively at times and saves the necessity of buy- 
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ing an entire new cable. 

Q. What is the most usual way of dealing with a 
worn cable on a dredger? [688] 

A. I think the methods described, if it is within 
repair, is the most usual way to do it. I will add 
further, for your information, after a cable is worn 
so that we do not want to repair it for use as a swing- 
ing eable, which requires the longest cable on the 
dredge, and as before stated, the cable wears mostly 
within a hundred feet or so of its length, we then 
take the best parts of this cable and make pennants 
of it. What I mean by that is, we splice an eye in 
the cable, possibly in pieces of from two to four hun- 
dred feet, and shackle these parts together, which 
we can use the same as the new cable, as long as it 
is not required to pass through a sheave where the 
shackles are. Then again we use these portions of 
unworn cable for the spud wires, which are not re- 
quired to be as long as the swinging cables. 

Q. You are a peach of an explainer. When you 
take that cable off and put it to those various uses, 
what do you do for the swinging cable? How do you 
replace it? 

A. We have a spare swinging cable that we use 
that has been repaired before and we use it while 
fixing this. 

Q. When a cable becomes so worn that it is prac- 
tically useless, what do you do with that cable then? 

A. We generally work it on the port side of the 
dredge where the strain is not severe at all. 

Q. When you remove it from the place where it 
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formerly occupied what do vou put in place of the 
one that vou take off ordinarily ? 

A. What you mean is, as I understand it, after we 
have consumed all our spare cables and require a 
new piece entirely for one of the swinging wires, if 
we have to buy a new one. [689] 

Q. Heavens, I was afraid you were going to say 
that. When rubber connections become worn and 
need repairing, how is the dredger ordinarily re- 
paired as to its rubber econnections—the dredger or 
its equipment? 

A. We usually have spare rubber connections on 
hand, and when a hole is worn in the rubber connec- 
tion we use an old rubber connection and make 
patches and bolt these patches on to the outside of 
the connection so as to get additional life out of the 
connection. That is the method of repair of the con- 
nection, where the connection wears through the 
center. If the connection should have a_ hole 
through, or have a hole cut through next to 
the pipe, and if the connection is of sufficient length, 
we simply haul the connection on to the pipe an ad- 
ditional distance so as to permit of its further life 
and use. 

@. After it has beeome worn so that it does not 
pay to repair what do you do then? 

A. When the connection is bevond repair we cut 
it up and use it for patehes. 

Q. Replace it with a new one? 

A. If necessary. If we need more than we have 
got on hand in the pipe-line and require a greater 
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length of pipe-line. 

Q. Do those connections last a long time or a short 
time? 

A. Sometimes they last 6 or 8 hours; and some- 
times they last 30 days; sometimes 60 days. It de- 
pends on conditions. 

Q. How much did the connections cost for the 
dredger ‘‘Oakland’’? 

A. You can buy them anywhere from $15 a linear 
foot up to $25 a linear foot. It depends on the grade 
vou wish to buy. 

Q. How long are those connections for the ‘‘Oak- 
land”’ ordinarily? [690] A. Different lengths. 

Q. The kind ordinarily used. 

A. We use usually about three lengths, so as to 
save all we can on connections; 18 inches in length, 
24 inches in length, and 30 inches in length. 

Q. What does a connection ordinarily cost you 
that vou use on the ‘‘Oakland’’? 

A. I sav from $15. 

Q. How much does each connection cost vou or- 
dinarily ? A. I should have to figure that out. 

Q. If you do not know, figure it out. 

A. If one is 18 inches long— 

Q. Never mind ‘“‘if.’’ Tell me if you know. 

A. I am trying to tell you; I have to figure how 
much a foot it is, and multiplv it by the price per 
foot of each one, if you want to know specifically. 
For example, a connection 114 feet in length at a 
cost of $20 per foot would cost $30 for that particu- 
lar connection. 
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Q. What did the connections cost that the ‘‘Oak- 
land’’ was equipped with at the time she was turned 
over to the Richmond Dredging Company on Febru- 
ary 26th, 1910? 

A. I eould not tell vou. I don’t know it in my 
mind. 

Q. Have you any idea what the most expensive 
connection would cost of those connections? 

A. That is, a single connection? 

Q. Yes. 

A. I could not tell you because IT don’t know the 
lengths of them or the price of them; that is a mat- 
ter of record. 

Q. 30 inches. These were 30-inch connections. 

A. I could not tell vou if they were or not. If the 
connections [691] were 30 inches, or 214 feet, and 
if they cost $20 a foot, a single connection of this 
length and price would cost $50. 

Q. We understand that. There is no question 
about that. It would not need an expert to tell us 
that. What did thev cost? How much did they 
cost a foot? A. I have told vou. 

Mr. LILLICK.—The witness savs he does not 
know. 

Mr. TAUGHER.—Q. Are you sure you ever 
bought for $15 a foot any within the last vear? 

A. Yes, sir. I have got under contract now about 
30 connections from a rubber company in town for 
shipment to Galveston at $15 a foot. 

@. Connections large enough for the dredger 
‘‘Oakland’’? 
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A. Yes, sir; as I told you before, you can buy con- 
nections at most any price; it depends on the thick- 
ness of the rubber tube inside of the connection. In 
other words, if you should buy a connection with a 
one-eighth thickness in a rubber tube, it would be 
much cheaper than a connection having a_ three- 
eighths of an inch rubber tube. The rubber tube is 
the greatest expense about the connection, being 
nearly all gum. 

Q. Have you any idea how thick the rubber tubes 
were on the connections that were delivered with the 
**Oakland’”’ on February 26th, 1910? A. No, sir. 

Q. No idea? A. No, sir. 

Q. From $20 a foot up to what price do good con- 
nections run suitable for the ‘‘Oakland’’? 

A. It depends on what pressure you are pumping 
against. In some [692] conditions we need over 
45 pounds’ pressure on the pipe-line. In some cases 
we only need 15 to 20 pounds. 

Q. Speaking of the connections where the pres- 
sure was 45 pounds, what would proper connections 
for dredging under those conditions cost, suitable 
for the ‘‘Oakland’’? 

A. I think it would be economy to buy as good a 
connection as you could get, I presume the cost 
would be around $28 a foot—$26 to $28 a foot under 
that case. 

Q. Now, Mr. Perry, supposing that the motors on 
the ‘‘Oakland’’ had worn out or had become useless 
through reasonable wear and tear a week before we 
had finished with her, and we put on new motors to 
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finish that job; would vou consider, under the terms 
of this echarter-party of February 26th, 1910, we had 
a right to take off the new motor and put back the 
motor that had burned out? 

A. I would still rely on the charter-party to de- 
termine how you were to deliver the dredge back to 
us. 

Q. Iam not asking for that. Iam asking for your 
opinion. 

A. It would depend on the charter-party, Mr. 
Taugher. 

Q. You refuse to tell us what your opinion of 
that is, do you, Mr. Perry? Don’t you think you 
eould tell us more about what was meant by the 
terms of that eharter-party than the Court could— 
that is, you eould tell us more what was meant by 
the parties to it? 

A. I think that the charter-party and the Court 
are the proper parties to determine what the char- 
ter-party says and means. 

Q. Don’t you think vou could tell us more as to 
what the custom is among dredger men as to that 
kind of thing than the Court could? 

A. If this case was not in court, I guess we would 
not be bothering much about charter-parties. [693] 

Mr. LILLICK.—Q. Is it not a question of what 
reasonable wear and tear is in turning back the 
dredger under the charter-party ? 

A. I should think it might be. 

Mr. TAUGHER.—Q. I will go to another phase 
of the matter, Mr. Perry, for a little while, and then 
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eome back again to that. Can you tell us how you 
repaired the cables that become worn on ‘‘ Richmond 
No. 1’’? A. No, sir. 

Q. Do you not know, as a matter of fact, that they 
were repaired by new ones being put in place of the 
ones that became worn? 

A. No, sir. J am not conversant with the details 
of the repair of the dredger ‘‘Richmond”’ as I was 
here only a portion of the time; I am away a.great 
portion of the time from San Francisco. 

Q. Do you know whether or not new cables were 
put on the dredger ‘‘ Richmond No. 1’’ by the Stand- 
ard American Dredging Company ? 

A. I could not say. 

Q. Do you know whether or not new cutter knives 
were put on the dredger ‘‘Richmond No. 1’’ while 
you had it under this charter-party of February 
26th, 1910? A. I think there must have been. 

Q. Do you know if various parts of the pump on 
the dredger ‘‘Richmond No. 1” were replaced by new 
parts? 

A. I believe they were, as the cutter knives and the 
parts that are subject to wear on the sand are con- 
tinually wearing out and have to be renewed at inter- 
vals sometimes of 30 days; sometimes in some cases 
the cutter knives will not last more than two weeks 
in hard sand. 

Q. What is the life of swinging cables? 

A. That is indefinite. [694] 

Q. In hard heaving or cutting how long would you 
say that they would ordinarily last on the ‘‘ Rich- 
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mond No. 1,’’ we will say? 

A. In very hard digging, in hard heaving, the 
eable might be broken in 10 or 12 hours. I have seen 
that to happen in many dredgers; sometimes it might 
last a week and sometimes a few weeks. The 
swinging cables are part of the machine that is con- 
tinually wearing out. I could offer you reports 
showing where cables do not last at times, brand new 
ones, more than 10 hours, and again a week or two 
weeks before they let go, according to the conditions ; 
after they break we repair them by splicing in new 
parts, as described heretofore in my answer. 

Q. You do not use those repaired cables on the 
swinging cables? A. Quite often; yes. 

Q. When they get beyond the point where you 
could profitably use those on the swinging eables, 
what do you do—replace them with new ones? 

A. We continue to use those particular cables as 
long as there is anvthing to use of them, by using 
them as pennants and spuds and sometimes using 
them on the port side of the machine, which does not 
require much power to pull. 

Q. What cable do you use on the ladder? 

A. For hoisting the ladder? 

Q. Yes. 

A. We use a cable very often the same size as the 
swinging cable so as to carry only one size, if possi- 
ble, on the machine. 

Q. But when the swinging eable gets so that it is 
not profitable to repair it, what do you do for a 
swinging cable? 
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A. From time to time the same as the cutter 
knives, as the swinging [695] cable, cutter knives 
and pump-liners where they wear out rapidly, we 
have to renew them. 

Q. What do you mean by renewing them? 

A. We have to put a new one in and start over 
again. 

@. What part of the pump of the dredger ‘‘ Rich- 
mond No. 1’’ was repaired while in your possession ? 

A. Many parts; all parts, I think. 

Q. All parts. Would that mean a whole new 
pump? 

A. All parts had been repaired several times. 

Q. You do not mean that you put a new pump on 
it? 

A. I will explain that a little more fully about the 
pump, as near as I can remember it. As before 
stated, this pump had no liners whatever in it when 
we chartered her. The first thing to wear out, as I 
remember it, were the side doors, which the sand 
wore holes through. These were renewed. Later 
on the casing which had no liners, known as the snail 
portion of the pump, wore holes through, and was 
repaired until it could be repaired no longer. Then 
a new snail was purchased and put in place of the 
old snail, using the side doors, so that finally all parts 
of the old pump which was received when we char- 
tered the dredge was worn out and new parts put in 
from time to time until the whole amount of the old 
pump was entirely gone. 

Q. What is a pump like that worth? 
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A. I could not tell you only on a guess, beeause I 
cannot remember all that stuff. I have too many 
dredge boats to remember the cost. | could give you 
a pretty fair guess at it. 

Q. What is it? 

A. It would be in the neighborhood of $900, I 
think. 

Q. What did you do with the old snail or shell of 
that pump? [696] A. I could not tell vou. 

@. Did you not put it over in Richmond ? 

A. I could not say. 

Q. In the same warehouse with the old engines? 

A. I eould not say. 

Q. Why did you not put back that part when you 
were finished with it and take off the new pump that 
you put on? A. For what reason ? 

Q. Why did you not put back that part when you 
were finished with it and take off the new pump that 
you put on? 

A. I expect the old part was destroyed entirely, 
due to the action of the sand wearing it out. 

Q. Was the new pump worn badly when you got 
through with it? 

A. I never saw it to know. I should-not think it 
would be badly worn, as we installed liners in the 
side doors when we made new ones. 

Q. That sand was hard to handle up there ? 

A. We installed the liners as before deseribed on 
the doors of the new part so as to take care of the 
wear in future operations and not destroy the door 
castings themselves; they were frequently renewed, 
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T understand, while the dredge was at Walnut Grove. 

Q. The sand was pretty hard on them there? 

A. Sand is pretty hard anywhere for that on the 
pump. It cuts pretty badly; it is not like mud, you 
know. 

@. What repairs did you make on the suction pipe 
of the ‘‘Richmond’’? 

A. I believe that at different times a new suction 
pipe was installed. A suction pipe wears out prob- 
ablv once in six months when it is in the sand, when 
you are pumping sand. [697] 

Q. Just answer the question; you have not an- 
swered it. 

A. Please read it, Mr. Reporter. 

(The Reporter reads the question and answer.) 

@. That is not what you mean to say, is it? 

A. Yes, sir, that is correct; it goes from the ladder 
up to the pump. 

@. Did vou do that more than once? 

A. Yes, sir; lam sure we did. J know that we did 
more than once; that wears out. One will not run 
over six months in sand. 

Q. What is the suction pipe worth for the dredger 
‘*Richmond’’? 

A. A quarter-inch pipe, 12 inches diameter, should 
be worth $1.75 to $2.00 a foot. 

Q. How many feet are there on the ‘‘Richmond’’? 

A. I believe there are 50 feet. 

Q. That is about $100 then it cost, did it? 

A. That is the ‘‘Richmond’’ you speak of, yes. 

Q. Did you make any repairs on the boiler tubes? 
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When I say ‘‘you’’ I mean the Standard American 
Dredging Company. 

A. IT understand there were some new tubes put 
in the boilers whenever they were required. 

@. Have you any idea of the number of tubes that 
were put in? 

A. No, sir, I cannot tell you. There are records 
of that. I don’t know anything about it. 

Q. Did you make any repairs on the cutter gear 
of the ‘‘Richmond’’? 

A. The term ‘“‘eutter gear’’ on the ‘‘Richmond’’ 
in my point of view, would mean anything in connec- 
tion with the transmission gear of the cutter. No 
doubt we did make repairs on some of the parts of 
the eutter gear. I do not remember what they did. 
Mr. Knight was the captain, who could tell vou all 
about that. I do not keep track of it. [698] 

Q. I was just wondering what repairs were made 
on it. A. He could tell you about it. 

Q. In what condition were those gas engines that 
were aboard the ‘‘Richmond No. 1’’ when you first 
ehartered her from the Richmond Dredging Com- 
pany ? 

A. From reports that I have from San Rafael 
when she was working there, I noted a great many 
stops—this, by the way, was before we chartered her 
for Lake Merritt—on account of the engines. 
Therefore, before the dredge went into Lake Merritt 
[ instructed our superintendent to send to the Sam- 
son Iron Works of Stockton, the builders of the 
engine, and ask them to send the best man they had 
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to look over these engines and overhaul them so that 
they would run more effectively. 

Q. When was that? 

A. That was about March, 1909, as near as I can 
remember, the correct time. 

Q. That was before any of these charter-parties? 

A. No, sir; it was after the charter-party was en- 
tered into. 

Q. Pardon me while I look up the date. (After 
examination.) February 10th, 1909. 

Q. It was before that time? 

A. No, sir. We started making the repairs after 
that time with the man from the gas engine com- 
pany and we repaired the engines all the time that 
we were moving into Lake Merritt after February 
10th. 

Q. When did you move the dredger into Lake Mer- 
ritt? 

A. Right after February 10th. That is, we com- 
menced to move the dredger into Lake Merritt right 
after February 10th. 

Q. What condition were those engines in at that 
time? 

A. The engines were not in good repair; thus the 
reason for engaging the Samson Iron Works to 
overhaul them or repair them. One of the great 
troubles of the engine was to make good joints on 
the top of the cylinder heads as the walls between the 
valve chamber and the cylinders were somewhat 
eaten away. The area was [699] very small in 
which to secure a gasket for making a Joint between 
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the cylinder head and' cylinder and valve chandiver: 
Salt water is used for cireulating water on these 
engines, which causes a considerable corroding and 
deterioration in the metal due to the heating of the 
salt water. I believe new valves were installed and 
new rings on the valves themselves, and the pistons 
were installed, and many new parts, and repairs 
were furnished and made. 

Q. To the engines? A. To the engines. 

Q. That is before you started on the Lake Merritt 
job? 

A. Yes, sir. And after we started we made a good 
many repairs on the engines. 

Q. You made your repairs during the time you 
moved across from Oakland Estuary to Lake Mer- 
ritt, did you not? 

A. We were there pretty much all that time. 

Q. How long did it take you to move from the 
estuary over to Lake Merritt? 

A. I believe about 15 days. 

Q. It took you about 15 days? A. Vester. 

Q. What distance is that? 

A. About a mile and a quarter, I believe. 

Q. What power did you use in moving her over 
there? 

A. Horses with crabs and donkey engines, with 
blocks and’ tackles, and the dredge was on rollers. 

Q. How much power would it require to move a 
3,000-ton vessel across that same place—have you 
any idea, Mr. Perry? 

A. I do not think you could move it across there 
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without building enormous cradles and foundations; 
the street would not hold it up; you would smash 
everything in the street. I don’t think it would be 
practicable. This boat was light and covered a large 
[700] area for her weight on account of being of a 
scow shape; therefore, there would not be so much 
pressure a square foot distributed over the entire 
area, 

Q. Just the reverse you mean? 

A. No, sir. There was not so much pressure per 
square foot on account of the area. 

Q. That is, you mean the pressure on each square 
foot of the keel of the vessel would be so much 
greater than there was on the ‘‘Oakland.’’ That is 
what you mean to say? 

A. That there was on the ‘‘Richmond.”’ 

Q. How much power would you say it would take 
to move the ‘‘Navajo’’ from the estuary to Lake 
Merritt? A. What tonnage is the ‘‘Navajo’’? 

Q. I mean in 15 days that you took. 

A. How long is the ‘‘Navajo,’’ and how large her 
tonnage? I do not know the boat. 

Q. One of those boats that runs up to Sacramento. 

A. She is a large boat? 

Q. She is a large boat, I believe. 

A. I would not like to give you an estimate on that. 
I do not think I would be competent. I would not 
like to tackle the job. She is too weak for that kind 
of game. 

@. You could move her? 

A. I think you had better build a new boat in the 
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lake than to tackle that. 

Q. I suppose most of those boats are strong enough 
to stand the pressure that would be required to pull 
them across the land? 

A. I never heard of any boats being pulled across 
the land before. 

Q. You were tackling a new job when you pulled 
across the [701] ‘‘Richmond,’’ were you? 

A. It was new to me. It was new to the man who 
moved her, because he bid about half what it cost 
him. 

Q. What did you pay to have her moved? 

A. I contracted to pay $1,000. I believe I had to 
pay about $3,000 before I got through. 

Q. To move her over to the lake? 

m wesysir. He quit. 

Q. Somebody was making your repairs to the en- 
gines on the dredger during the whole of the 15 days 
that you were moving her across the estuary to Lake 
Merritt, were they ? 

A. I could not tell you truthfully about that, but 
that is my understanding of it. IJ was in the east at 
the time, right after the dredger got well started, and 
I was in the east at the time she was delivered in 
Lake Merritt. 

Q. Your instructions were to have the repairs 
made on the trip over? 

A. My instructions were to repair the engines and 
do whatever was necessary to put them in as good a 
condition as they could be put in. 

Q. You do not know if that job was completed be- 
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fore you started operations at Lake Merritt or not? 

A. My people generally try to do things on time, 
and I should imagine it was. There was sufficient 
time to do it, and J think it was done all right. 

Q. Do you know whether they were completed or 
not? A. I think they were. 

Q. I am asking you now if you know. 

A. I believe the repairs were all made, as we got 
the bills for [702] all the material and the work 
done. Jam sure there was time enough to do all the 
repairs. 

Q. Do you know that all the repairs that should 
have been made to the dredger to put her in good 
condition were made before you started operations 
at Lake Merritt? A. I am quite sure they were. 
' @. Repairs to the engines particularly ? 

A. I am quite sure that everything was done that 
should be done on the dredger. 

Q. How do you know that? 

A. Because it was so reported to the office. 

Q. That is the only way that you know it? 

A. Yes, sir; I was not there. I was in the east at 
the time that the dredge was delivered in the lake. 

Q. How many horse-power did those engines on 
the ‘‘Richmond No. 1”’ develop at the time when she 
was moved into Lake Merritt? 

A. You mean, I suppose, when we started dredg- 
ing in Lake Merritt? 

Q. Yes. 

A. My engineer, Mr. Johnson, tells me that he did 
not believe it was possible to obtain 110 or 115 horse- 
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power out of the engines. 

Mr. LILLICK.—Q. Are you speaking of one of 
them or both? 

A. I mean both of the engines connected as one 
unit would not deliver constantly more than 110 or 
115 horse-power. 

Mr. TAUGHER.—Q. How many yards of filling 
did you have to do on that Lake Merritt job? 

A. I shall have to refresh my memory on the 
yards. I don’t remember exactly how many. 

Q. Have you got it there? 

A. I have not got it in yards. About 475,000 
yards approximately. 

Q. 475,000 cubic yards? A. Yes, sir. [703] 

Q. How long were you at that. job? 

#@, I don’t remember, Mr. Taugher, exaetly. — # 

Q. Can you tell us about how long? 

A. I think about 7 months. That is only my 
recollection. I could tell by referring to the reports 
in the office. 

Q. What was the greatest distance between the 
point of dredging and the point of discharge in your 
dredging operations in and around Lake Merritt ? 

A. | think we worked up to about 4,500 feet, the 
greatest distance of which the booster pump dis- 
eharged the material, all but 800 feet which was 
delivered by the dredge to the booster. 

Q. How long did you work in Lake Merritt before 
you put a booster on? A. About 3 or + weeks. 

Q. 3 or 4 weeks? *. Yessir. 

Q. What was the greatest distance between the 
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point of dredging and the point of discharging in 
those operations in and around Lake Merritt before 
sou put on a booster? 

A. I believe about 1,800 feet; the material being 
very soft mud stuff and no weight. 

@. Then it took you about 7 months to make that 
475,000 cubie yards? A. 475,000 cubic yards. 

Q. 475,000 cubic yards, was it? 

A. Yes, sir. Pardon me. I could find out cor- 
rectly about the time we were if it is important. I 
am only guessing at it. I can telephone over to the 
office and ascertain that if you desire it. [704] 

Q. Did you not have some extra contracts which 
increased the number of cubic yards of filling to be 
done up to about 600,000? 

A. The only contracts that we had were with the 
eity of Oakland. 

Q. You are just talking now of the first contract, 
are you? 

A. They increased the depth of the first contract. 

Q. How many cubic yards of filling did you have 
to do to complete your whole contract? 

A. If you will permit me I will telephone over to 
the office and get it right. 

Q. If you wish to, yes. While you are at that, I 
wish you would get the material to supply particulars 
as to the various other dredging jobs done with 
dredger ‘‘Richmond No. 1,’’ to wit, the job at Eu- 
reka, the job at Alameda, and the job at Walnut 
Grove, as well as the job at Lake Merritt. 

A. J said it was 475,000 cubic yards on Lake Mer- 
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ritt; but I should have said 493,092. 

Q. How long was the ‘‘Richmond’’ on that job? 

A. I do not know at present. I will have to refer 
to the books. The Walnut Grove contract was 180,- 
187 cubic yards. 

Q. And the Alameda job? 

A. The other job I have not got the returns over 
the telephone vet; they will come in a few moments. 
Q. How long were vou on the Lake Merritt job? 

A. I have just stated I could not give correct in- 
formation without referring to the books, which 
information will come over the telephone in a few 
moments. 

Q. Do you know approximately how long it was? 

A. I think it was 7 months on Lake Merritt. It 
might be longer. [705] 

Q. That would be about 70,000 cubic yards a month. 
I will tell you what else I want. I want the greatest 
number of vards that vou pumped in one day. 

A. You will have to look all through those reports 
to find out. 

Q. What is the greatest number of yards that you 
pumped in one day, and how many days that dredger 
was shut down during the time vou were in Lake 
Merritt ? A. That is quite a lot of dope. 

Mr. LILLICK.—We will call a witness to find out. 

A. (Contg.) Our Captain will prepare all this 
data, and you can get it from hin. 

Mr. TAUGHER.—Q. We do not know he is com- 
ing on the stand. If Mr. Lillick will undertake to 
put him on, very well. 
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Mr. LILLICK.—We are going to get it and will 
give it to you. 

Mr. TAUGHER.—I can get it from Mr. Perry. 
I want him to bring his books here and look it up. 
We are going to have a real examination and not a 
farcical one. 

Mr. LILLICK.—Proceed. 

Mr. TAUGHER.—Q. You understand, Mr. 
Perry, what we want; the greatest number of cubic 
yards pumped in any one day on the Lake Merritt 
job; the number of days that the dredger was shut 
down; how many hours she worked a dav during the 
whole of that time. 

A. Why don’t you allow us to furnish the number 
of hours per month? 

Q. Do that. I do not want you to have to dig all 
through the mass of reports; provided you evince a 
reasonable disposition to give us what we want, I am 
not going to put you to any undue trouble at all. 

A. What else do you want? 

Q. I want the amount of the Eureka job and the 
number of days [706] that you worked there. 
Do you know how long the original engines were on 
board the ‘‘Richmond No. 1”’ on the Eureka job? 

A. They were put on board the entire job. 

Q. I mean how long you were using them for the 
dredging operations. 

A. They were using them off and on during the 
whole job. If the electrical power would be shut off, 
we could still drive the pump by putting the pump on 
the gas engines. 
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q. I want, in relation to that job, the number of 
days that you worked there, and the number of hours 
that you worked, and the times that you used the gas 
engines. And the same information in respect to 
the Alameda job; I want practically the same in- 
formation in relation to the Walnut Grove job. I 
also want to know how much expense you went to 
for repairs on the engines on the Lake Merritt job, 
and on the job at Eureka, and the job at Alameda. 
T also want to know the amount of money you spent 
on repairing those engines after you received them 
from the warehouse over at the canal at Point Rich- 
mond in or about the month of February, 1907, and 
by whom those repairs were made. Bring the bills 
for them, in other words. 

A. I might sav that will be quite a job to get all 
that stuff; it will take some time. 

Q. It will take an hour or so to get that out. 

A. Worse than that. I could not undertake that 
job, to get all that, under 12 hours. 

Q. You have got your clerks. 

A. But you cannot get that all at once; that is a 
lot of stuff. 

Q. We are going to adjourn until to-night. What 
you do not have to-night you can have in the morn- 
ing. I understand you have a dandy system of book- 
keeping over there and can get the rest of it in a 
minute. [707] 

Mr. LILLICK.—We will get it as quickly as we 
can. 

Mr. TAUGHER.—Q. Do you think we had better 
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adjourn now, Mr. Perry, until you can get that up? 

A. Yes. 

Q. I also want how long you worked: without a 
booster in Lake Merritt. You can get that here at 
half-past 7 to-night? A. Tevill try. 

(A recess was here taken until 7:30 P. M.) 

EVENING SESSION. 

R. A. PERRY, cross-examination resumed. 

Mr. TAUGHER.—Q. Mr. Perry, did you find out 
how many cubic yards of material were dredged in 
that job at Lake Merritt? 

A. Yes. 

Q. Just tell us, please. 

A. The yardage was 493,092 cubic yards. 

Q. How many days were you working on that job? 

A. There were 203 working days that we were 
running, and then we were on the job 47 additional 
days shut down for various reasons, out of the total, 
unaking a total of 250 days. 

Q. Does the 47 days come out of the 203 days, or 
are they an addition? 

A. No. J understand the 203 days is the days that 
we worked. 

Q. How would you tell that? Who could tell 
that ? 

A. I could telephone for it. Now, I might correct 
that if it can be corrected, in the proper way; I might 
say that the correct time that we worked the dredger 
vn Lake Merritt job is 203 days. During this time 
we lost 47 days, which is exclusive of the time [708] 
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required to move from Oakland channel into Lake 
Merritt. 

Q. That is, you worked 156 days? 

A. Well, I will tell vou, Mr. Taugher, we worked 
at the Job 203 days in Lake Merritt, and out of that 
203 days, adding all the lost time up, it amounts to 
47 days. 

Q. That would leave 156 days out of the 203 that 
vou worked. 

A. Not necessarily; it night be that we worked 
more days; a portion of them. 

@. But with the dredger you did not work to ex- 
ceed 156 days? 

A. That is not necessarily true; no, 1 would not 
agree to that. 

Q. Well, you say that you worked altogether 203 
days and that you were shut down 47 days out of 
those 203 days? 

A. That is, adding all the time up; but you cannot 
segregate the 47 days from the 203 because we were 
not shut down 24 hours for 47 days, for instanee— 

Oe What is a fair inference? 

A. For instance, you understand, we might only 
lose ten hours on one day and ten hours on some other 
day, and five hours on some other day. 

Q. How do you figure it out that you lost that 
many days? 

A. Well, von add those hours lost together. 

Q. How many hours a day? 

A. 24 hours is what we call a day. 

Q. What is the highest amount of material that 


860 Richmond Dredging Company vs. 


(Deposition of R. A. Perry.) 
you pumped in any one day on that job? 

A. On the shortest day ? 

Q. The greatest amount. 

A. The greatest amount of yards on any one day, 
Lake Merritt, was 3,540, and the number of feet of 
pipe-line on that particular day is 2,300 feet, and the 
number of hours was 22%. I might add, this mate- 
rial was very soft mud, and the lift was only about 
three feet. 

Q. 3,540 cubic yards; but the average was about 
3,000, was it not? What is the average amount of 
yardage that was moved a day in that job? 

A. I have not got that worked out. [709] 

@. Well, that is a mere matter of calculation, any 
way. Now, what were you receiving on that job, 
how much a yard? 

A. From 7 cents to 9, a little over 9; I forget the 
exact decimal of it. There was a difference in the 
price, depending on the depth we dug. 

Q. What did it cost you to run the dredger ‘* Rich- 
mond No. 1’’? A. On what work? 

Q. On the Lake Merritt job. 

A. I could not tell you by the day. 

Q. What is the average? 

A. I have not got it figured up by the day, but we 
have it figured for the job. The cost of the job was 
$54,067.99. 

Q. What is the contract price? 

A. $47,622.45; it leaves a loss of $6,445.54. 

Q. Now, what does that cost include, Mr. Perry? 
Does that include moving it into Lake Merritt? 
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A. Yes; certainly. 

Q. What was the cost of moving it into Lake Mer- 
ritt? 

A. [have not got it segregated on the trial balance, 
but | have got all transportation $3,849.71. 

Q. Transportation— 

A. You see, we have to get it out as well as in. 

Q. Transportation, how much ? 

A. $3,849.71. 

Q. Wages? 

A. $7,098.64, plus a commissary, which forms a 
part of the wages; that is the board, $1,662.49. We 
pay the men, you understand, so much a month, and 
their board—commissary to be added. 

. How much was the fuel? A. $6,371.71. 

. What else goes to make up that cost? 

. Do you want to know all the items? 

E wes, A. There is a whole page of stuff. 

. How much repairs on the dredger was there? 
. Repairs and new plant together—that is the 
stuff that we had to buy to go with the outfit—was 
$9,267.78. [710] 

. How much of that was repairs? 

. That is not segregated here. 

. Well, can you do it quickly? 

. No, not quickly. It isa big job to do it. 

. What have you got in with repairs there? 

. The new parts, new plant. 

. New parts of what? 

. Of stuff that we furnished on the job, new plant 
on the job. 
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Q. How much of that was pipe? 

A. None of it. The pipe was another item. I can 
give you that. 

Q. What was included in this thing, new plant? 

A. Well, the booster pump, for instance. 

Q. How much did you pay for it? 

A. I could not tell vou from any memorandum [ 
have here. 

@. Approximately ? 

A. I think we bought it for about— 

Mr. LILLICK.—I submit that does not have any- 
thing to do with the case. There is no issue involv- 
ing the booster pump; you have not claimed it, or 
anything of the sort. It is just as much a part of 
Mr. Perry’s plant as the typewriter over in his office. 
As far as I am concerned, I cannot see the material- 
itv of a lot of these things; it is not cross-examina- 
tion; that has not been gone into upon direct examin- 
ation in any way whatever. J object to it only 
because it is encumbering the record and taking up 
so much time; you are now going over items that 
have nothing whatever to do with the case. 

Mr. TAUGHER.—He can tell me _ generally. 
There is one part of the question that is material; 
the other part is not material. How much he paid 
for the booster pump, I do not care about except 
that I can get an idea from that what other things 
were included in the repairs and new plant. [711] 

Mr. LILLICK.—The only object I have in mind, 
Mr. Taugher, is to save time. If you can specify 
what you want we will give it to you gladly. 
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Mr. TAUGHER.—Q. Can you tell that approxi- 
mately, Mr. Perry? 

A. I can tell you approximately; that pump we 
bought was a second-hand pump; we bought it from 
aman somewhere up around Stockton, our boys, and 
they paid in the neighborhood of $400 for it. 

Q. The only thing I want, Mr. Perry—TI do not 
eare about the other items—if vou would tell me ina 
general way what you mean by ‘‘new plant’’? 

A. All I mean by ‘‘new plant’’ is this booster 
pump which cost in the neighborhood of $400, and 
the motor which drove it whieh cost in the neighbor- 
hood of $300, or $350; it was a second-hand motor; 
and some transformers that cost about $700; that is 
all there is to the ‘‘new plant’’ that I know of. 

Q. That would make only $1,200? 

A. Something like that. 

Q. You say vou spent in repairs and new plant 
$9,267 ? EY. “Wess 

Q. Did the balance go for repairs? A. Yes. 

Q.: The balance went for repairs on the dredger? 

vA. Yes. 

Q. That is, you spent approximately over $7,000 
on repairs on the dredger? 

A. All told, yes. In pontoons, and whatever there 
was to be spent; and whatever we had to add. Now 
the pipe cost $6,679.83. 

Q. The pipe cost that? A. Yes. 

Q. How many feet of pipe, Mr. Perry ? 

A. I have not got the number of feet. 

Q. How much did that pipe cost a foot? 
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A. I do not remember exactly; I do not know. 
[712] 

Q. The pipe cost how much? 

A. All together it cost $6,679.83, all told; all the 
pipe. 

Q. That pipe ran about $1 a foot, didn’t it? 

A. No; only 12-inch pipe, and very light at that; 
sheet iron pipe; part of it was not dipped even. 

Q. Now, taking the Eureka job, when did you take 
the dredger up to Eureka ? 

A. In October we arrived at Eureka, October 30. 

Q. Of what year? 

A. We left here about the latter part of October; 
left San Francisco. 

Q. What year? A. 1909. 

Q. The latter part of October, 1909? A. Wes: 

Q. How much pipe did you take up with you to 
Eureka? A. I do not know. 

Q. About how much? 

A. They took up two or three different batches. 
We took up a couple of thousand feet when we first 
went up, and took up more later on the steam 
schooner. 

Q. How much? 

A. The same way with the pontoons, we sent up 
on the steam schooner. 

Q. How much pontoon pipe did vou take up there? 

A. I don’t know. 

@. About how much? 

A. I think we took up all we had. 

Q. How much was that? 


Standard American Dredging Company et al. 865 


(Deposition of R. A. Perry.) 

A. I think about 800 feet. 

Q. How many pontoons? 

A. We took up a portion of the ‘‘Richmond’s”’ 
pontoons, and a portion of the pontoons that did not 
belong to the Richmond dredger, as they were able 
to stand heavier weather, and we took probably 18 
or 20 pontoons altogether. 

Q. What other supplies did you take up? 

A. Well, we sent these all up on a steam schooner, 
these supphes. 

Q. The pontoons? 

A. The pipe and all auxiliary stuff we sent up ona 
steam schooner; it did not go on the dredger. We 
sent the spuds on the steam schooner so as to lighten 
the dredger upas [713] much as possible; we car- 
ried nothing on the dredge that we could send up by 
boat, as we wanted to keep her with as little draught 
and as much freeboard as possible, as we were afraid 
of loading her down going outside the Heads. 

Q. If the water washed aboard she would hold a 
lot of water too. 

A. We wanted to keep her as light as possible. 

Q. How many tons would that dredger carry in 
addition to her permanent cargo, her machinery ? 

A. I do not think it would be safe to carry any- 
thing you could get along without putting on her 
on account of that trip. 

Q. I mean how much would you say she could 
carry in addition to the permanent cargo? 

A. You could not carry much of anything, as there 
was not space on the dredger not occupied by the 
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house, but no room inside of the house for stowing 
materials of that nature. 

Q. That is inconveniently arranged for carrying 
freight, but she could carry it? 

A. It would be impracticable to carry it on the 
thing. If you want to carry it you could carry 
it on a barge or something else. 

Q. Now, how many cubic yards—how long were 
vou engaged in the job at Eureka? 

A. October 30 to May 18, 1910, at Eureka, 195 
days. 

Q. How many cubic vards did you dredge in that 
time ? A. 310,438 cubic yards. 

Q. How many days were you actually engaged in 
doing that work, I mean in the dredging work? 

A. T have not’got such time as we might have lost, 
due to break-downs or other causes, segregated 
from the 195 days. 

Q. For whom were you doing that work? 

A. The Pacific Lumber Company. 

@. What was the nature of that job? 

A. Filling in behind a bulkhead. [714] 

Q. Any other object? Were you paid for any- 
thing else than doing the filling? 

A. Well, it was a combination job. We had to 
make the fill, they to build the bulkhead and dig the 
cut alongside of the fill. 

Q. Cut a private channel. 

A. It was a private channel to the Pacific Lumber 
Company in front of the bulkhead that they built. 

Q. That is, you were to construct a private chan- 
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nel in front of their wharf; was that it? 

A. It did not have any wharf; just had this bulk- 

head. 

. In front of their bulkhead? 

. They did not have any wharf. 

. To what depth were you to dredge? 

. 18 feet. 

. 18 feet? A. Yes, sir. 

. Low tide? A. Yes. 

. For what distance? What was the extent of 
that dredging that vou were to dredge? 

A. I think it was about 3,000 feet long altogether ; 
2500 or 3,000 feet, as near as I can remember. 

Q. How wide? <A. About 160 feet, I think. 

Q. Is that in the bay, in Eureka Bay? 

A. Well, it might be termed Eureka Bay, but it 
was off away, up in some private holdings of the lum- 
ber company, that was entirely belonging to that— 
I have forgotten the name. I never was up on the 
job. 

Q. But you were to construct this to an extreme 
depth of at least 18 feet at low tide; is that it? 

A. I think we had two feet leeway; they were very 
anxious to have this fill made for a lumber-yard. 
[715] 

Q. The material that they took out of the fill you 
put on low lying ground for a lumber-yard ? 

A. They built the bulkhead and retained the ma- 
terial. 

Q. I say, the material you took out of the cut made 
by the dredger you constructed this lumber-yard 
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with ? A. Yes. 

. What was the contract price of that job? 

. $56,800.43. 

. Was that for the filling or for the dredging? 

. For both. 

. That was for both? Pees: 

. How much of that was for dredging? 

. It was not segregated; just a lump sum to do 
the job, so much. 

Q. Just one lump sum for doing the dredging and 
the filling? A. Yes. 

Q. Have you that contract with you, Mr. Perry? 

A. No. 

Mr. LILLICK.—What do you want out of the con- 
tract? 

Mr. TAUGHER.—The contract for the work at 
Eureka. 

Mr. LILLICK.—I mean, what particular part of 
it do you want? 

Mr. TAUGHER.—I want it identified and made 
a part of the evidence. 

Mr. LILLICK.—Now, Mr. Commissioner, this is 
not proper cross-examination, nor has it anything 
to do with the case. 

Mr. TAUGHER.—You examined him as to the 
work at Eureka. 

Mr. LILLICK.—This has nothing at all to do 
with the case that I can see; it is delving into Mr. 
Perry’s' private business, I do not know for what 
purpose; apparently a fishing expedition; and we 
are not going to turn over the records of the Stand- 
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ard American Dredging Company to a competing 
concern; if Mr, Taugher will specify what he wants 
we will give it to him. 

Mr. TAUGHER.—Q. Will vou produce that, Mr. 
Perry 4 Ae Ti I have it. [7176] 

Q. Will vou admit that the principal object of 
that contract was for the purpose of deepening the 
harbor in Eureka? &. Nove 

Mr. TAUGHER.—Then we insist upon having the 
contract. 

Mr. LILLICK.—Q. Can you testify as to it? 

me Yes. 

Q. Positively? A. Yes. 

Mr. TAUGHER.—Q. The whole of Eureka Bay 
is navigable water ? 

A. Many portions of Eureka Bay you cannot float 
anything in, with a skiff. 

Q. Where this dredging was done was it naviga- 
ble water? 

A. Well, only for a small portion of the way. 

Q. When you finished with it it was navigable for 
the whole distance, was it? 

A. When we finished with this channel it was in 
such condition that a steam schooner could float in 
this channel where we dredged. 

Mr. LILLICK.—We have no objection to going 
into that. 

Mr. TAUGHER.—I want that contract to go in 
for the purpose of showing that the dredger is used 
principally for the purpose of deepening harbors, 

The WITNESS.—That was not the purpose there. 
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They spent a large amount of money for construct- 
ing a bulkhead and rocking it; in fact, they wanted 
me to undertake the contract of filling this bulkhead 
and guarantee it under their plans. I refused flatly 
to have anything to do with the bulkhead on their 
plans, but told them I would make them plans of a 
bulkhead that I would guarantee for them if they 
wanted me to build it, providing they paid me 
enough money for it, or I told them that I would 
make then plans of the bulkhead and make speci- 
fications that I could recommend to them, and that I 
was sure they would stand if carried [717] out in 
that way. They only wanted to build a bulkhead 
with piles, and I told them it would not stay there; 
they wanted this filling completed particularly so 
that they could pile the lumber on the fill. They fi- 
nally accepted my proposition, whereupon we fur- 
nished plans and specifications and they built the 
bulkhead accordingly and spent a lot of money on it, 
rocking it and we entered into a contract for dredg- 
ing the cut and making the fill up to a certain grade; 
it was specified we had to fill to a certain elevation. 

Mr. TAUGHER.—We would ask to have that con- 
fact. 

Mr. LILLICK.—Don’t you want the Lake Merritt 
contract? 

Mr. TAUGHER.—No, I do not care about that. 

Mr. LILLICK.—I think that speaks volumes for 
the position these gentlemen are taking. You can 
ask any questions you want about that, but we ob- 
ject to handing it over to you. 
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Mr. TAUGHER.—We are conducting our side of 
the case. 

Q. What was the average income of the dredger 
per day on that job, Mr. Perry? 

A. I could not tell vou the average income per day 
as I have not figured it that way. 

Q. How much did that job cost you? 

A. Personally, I do not like to tell my competitors 
in the dredging business how much work costs. 

Q. That is not the object of it at all, Mr. Perry. 
The only thing I want to know is what the worth of 
the dredger was. 

A. I have told you the contract price, that it was 
$56,800.43. I do not think I ought to be asked how 
mueh it cost me. 

Q. Well, then, how many cubie yards of material 
did you move? A. 310,488. 

Q. Then, you were getting about 20 cents a yard 
for moving that [718] material, a little more than 
20 cents a yard? 

A. Less than 20 cents a yard, I think. 

@. How much less? A. About 19 cents. 

Q. How far did you deposit that material from 
the point of dredging? A. From 800 to 2,000 feet. 

Q. That was rather hard stuff to dredge, was it? 

A. Well, it was about one-third mud and two- 
thirds sand. , 

Q. That makes a pretty hard combination, does 
it not? 

A. No, makes pretty fair stuff to handle for that 
distance; enough soft stuff in it so as to make it rea- 
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sonably decent to handle. 

Q. How long did it take you to tow the dredger 
up to Eureka? A. Inside of 48 hours. 

Q. What kind of vessel towed her? 

A. One of the large tugs of the Shipowners and 
Merchants’ Tugboat Company. 

Q. What brought her back? 

A. The same company’s boat, the same type of 
boat. 

Q. It took 48 hours to go up? A. Yes. 

Q. How many miles from here to Eureka bv 
water? 

A. I think it is about 225 miles. I am not dead 
sure about that. 

Q. Well, if vou do not want to tell us the profit 
vou made, I do not care. We are not looking for 
the profits a day. I do not want vou to think I am 
trying to pry into vour business, as far as that goes. 
that is not my object at all. 

A. You particularly wanted to know about the 
Lake Merritt business. I do not like to tell about 
all the jobs Ido. I do not think, how much J make 
or how much I don’t make, that is a fair proposition 
to me. 

Q. I am not inelined to be unfair at all, and I do 
not want vou to think I am prying into your busi- 
ness for the purpose of [719] giving a possible 
competitor a line. How much repairs did you put 
on the dredger on the Eureka job? A. $2,959.68. 

@. On the dredger? 

A. That is not specified entirely on the dredger. 
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It says repairs. It might be something upon the 
pontoon line, it might be a scow or flats for the pon- 
toon line; there might be some on the— 

Q. (Intg.) On the shore pipe? 

A. No, sir; the pipe is another separate account 
always with us. 

Q. Then that would be on the dredger, the equip- 
ment of the dredger? 

A. Then in addition to that we run another ac- 
count where we buy a new piece, like, for imstance, 
if we had a feed pump that was bought for feeding 
the boiler, that was run into an account called new 
plant. 

Q. How much new plant? 

A. The total new plant we bought on the job 
$4,626.25. 

Q. That is in addition to the repairs? 

A. Yes, sir. 

Q. What repairs, do you remember, were made 
upon the dredger or her engines on the job at Eu- 
reka—if you ean, tell us? At #3110. 

Q. $3102 a. “Wes: 

Q. Made on the— 

A. Expenses on the gas engine, Eureka, $310. 

Q. What was done there? 

A. I could not tell you, Mr. Taugher. 

Q. You do not specify the repairs? 

A. No. That takes a long time to check that up, 
miscelmneous stuff. 

Q. Can you tell me generally what was done to 
these engines there? 
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A. No, I could not tell you that. I never was up 
there while the thing was there. The gas engines 
were used at Eureka approximately 30 days on the 
job. [720] 

Q. Do you know how far they pumped? 

A. They pumped, when that was on the short line, 
around 800 or 900 feet. After we had the motors 
there, we put 250 horse-power on the pump and 50 
horse-power on the cutter, electric motors. By the 
time we had those on—before we had those on, we 
used the dredge on the shortest line possible so as 
to favor the pump all we could, on account of the 
smaller power. 

Q. Coming down to the job at Alameda, when did 
you do that job at Alameda? 

A. May 28th to July 24 was the time on the job. 

Q. What vear? A. 1910. 

Q. How many days? A. 57 days, all told. 

Q. That you were actually working, or is that be- 
tween the commencement and the finish of the job? 

A. Commencement and finish of the job. I have 
not got the detail of how many days we lost. We 
lost, I know, about a week once on account of the 
bulkhead breaking down; otherwise we ran as much 
as we could. They were aground some of the times 
at low tide, and I should judge we probably lost, all 
told, on the job as much as 14 days out of the 57 
days. 

Q. You would be running about 43 days then? 

A. Approximately. Do you wish to know the 
yardage in the job? 
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Q. Yes. A. There was 63,567 eubie yards. 

Q. Now, how much a ecubie yard did you get for 
that? What kind of a job was that? 

A. That was strictly a filling job, filling a bulk- 
head for the purpose of making land belonging to 
Mr. George Emmons of San Francisco. 

Q. How much did you get a yard for that dredg- 
ing? 

A. LThave not got that data before me but [ think 
it was 914 or 10 cents. [721] 

Q. 91/4 or 10 cents a yard for the dredging? 

A.’ Yes, sir. 

@. Not more than that? A. No. 

Q. Was that a losing job? 

A. I do not want to tell vou whether it was a 
losing job. 

Q. Then the job at Walnut Grove—where is Wal- 
nut Grove, where you were doing this dredging 
work? 

A. It is on the Sacramento River about 30 or 40 
miles above Rio Vista. 

Q. How far this side of Sacramento is it? 

A. I think about 30 or 40 miles. 

Q. 35 or 40 miles this side of Sacramento? 

A. Yes. 

Q. How many cubie yards of dredging did you 
have at that point? A. 180)177. : 

Q. How many: days were you engaged on that job? 

Mr. LILLICK.—Q. Is that filling or dredging, Mr. 
Perry? 

A. Filling in the embankment, 180,177 cubic yards; 
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a railroad embankment. 

Mr. TAUGHER.—Q. How many days were you 
engaged? A. 124 days on the job. 

Q. How much a day did you fill on the average? 

A. Well, I do not know how many vards a day. 
I have not got it segregated. 

Q. Approximately? 

A. Well, we would not do any regular yardage; 
some days have a good day and some days would be 
poor. 

Q. About 1500 yards you averaged? 

A. Sometimes 800 only. 

@. But the average is about 1500, is it? You say 
124 working days. 

A. 124 days on the job from the arrival until we got 
through. That don’t include the moving to nor 
coming away from the job. 

Q. How many days were you shut down during that 
time, for various causes? 

A. Ido not think we lost more than about 12 days 
[722] on that job for shut-downs. Well, I may say 
15 days actually stopped work. 

Q. 15 days actually stopped? 

A. Portions of days, we got stuck for a while. 

Q@. Then the average was about 1,500 a day, was 
it ? A. Cubic yards? 

Q. Yes. 

‘A. About 1,400, if you divide the total amount by 
the 124 days on that job, but some of the 124 days,— 
for 15 days we would be shut down, I suppose. 
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Q. The days you were pumping you were running 
about 1,500? 

A. We would run anyway from 800 to 1,500; it 
depends; some days it would be pretty good and 
some days we would: do pretty poor. 

Q. You averaged more than 1,500? 

A. No. 109 days into 180,000 cubic yards, in 
round figures, that would be over that. 

Q. How much a cubic yard were you getting for 
that filling? 

A. We got 34 eents. I might add that the cost 
of delivering the material to the fill was only about 
one-half of what it cost to take care of it when we 
got it there. We had over 60 men on the levee; it 
was a railroad embankment, very narrow, and we 
had to build it up from 20 to 25 feet high above the 
natural ground and make a true slope with it, and 
the sand was very coarse and we could not hold the 
water with it. In other words, we could not build a 
levee to hold water in; we had sometimes more than 
60 men on the job, on the levee alone. 

Q. Now in the job at Eureka did you use a 
booster? A. No, sir. 

Q. You did not use a booster there? 

A. We had sufficient power because with the 
motor, with the electric motor, as the lift was not 
to exceed 914, feet above the water, and the pipe- 
line, and [723] the extreme pipe-line under our 
contract was specified that at no time should be re- 
quired to pump material greater than 2,000 feet 
distance; a portion of the time it was only 800 feet, 
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and a great deal of the time it was not more than 
1,200 feet. 

Q. You did not need a booster up there? 

A. No; we had 250 horse-power on the motor, 
which is twice the amount. 

Q. Why did you put on a motor up there? 

A. So as to get sufficient power to deliver the 
material with some speed and go. 

Q. Did that material need to be delivered with 
any particular speed? 

A. Well, if you don’t get any speed on things you 
don’t make any money. 

Q. Couldn’t you get speed out of the gas engines? 

A. We could not get the output in yards with 125 
horse-power, or whatever they gave, that we could 
with double the horse-power which we had from the 
motor. You understand, the way the gas engines 
were laid out, they were to drive the pump and 
cutter and dredger, as laid out on the dredger, there- 
fore the cutter took away that much from the pump; 
as we put on an electric motor of 50 horse-power to 
disintegrate the material and then we had a 250 
horse-power motor to drive the pump along, and the 
250 horse-power motor would stand an overload at 
any time it was called on for a period of several 
hours, without doing any damage to the motor, of at 
least 33 per cent. 

Q. What horse-power would those engines develop 
when you started the Lake Merritt job? 

A. We believed that the engines would not deliver 
more than 110 horse-power, both engines. 
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Q. Both engines? A. Yes. 

Q. How much would they deliver when you com- 
menced the job at [724] Eureka? 

A. We assumed they would deliver 110 horse- 
power at that time. 

Q. You assumed? 

A. We believed they would deliver 110 horse- 
power. We had no indicator on the engines to show 
the correct horse-power at any time. 

Q. How much horse-power would they deliver 
when you started the Alameda job? 

A. They would deliver 110 horse-power there. 

@. How muebh horse-power would they deliver 
when you took them off the dredger? 

A. They would deliver 110 horse-power when we 
took them off the dredger. 

Q. How much horse-power will they deliver now? 

A. They will deliver 110 horse-power now. 

Q. That is, they will deliver just as much horse- 
power now as when you started the Lake Merritt 
job? 

A. Yes, they will, if they are not rusted in any 
way by laying up; if they are they will have to be 
oiled up; if they leak you would have to put in new 
rings; it might be possible to loosen up the rings and 
the piston because the engines have laid idle now for 
about ten months. 

Q. How much repairs did you make on the engines 
on the Eureka job? A. $310. 

Q. On the Eureka job? Die Ves: 
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Q. What was the value of the repairs on the Lake 
Merritt job? 

A. I might suggest that I told you that; it is in 
the record here; and you have got the bills for it 
here. 

Q. How much was that, I have forgotten. 

A. I think it was $780. 

Q. $780 on the Lake Merritt job? 

A. I think that is it. You have already got a 
record of that, and the bills have been turned in as 
one of the exhibits. [725] 

Q. How much did you say it was, _ Mr. Perry? 

A. I believe it was $780. 

Q. And you said in one place the repairing and 
new materials cost $9267. 

A. I did not say that was on the gas engines, Mr. 
Taugher. 

Q. That was on the dredger generally? 

A. The job. 

Q. On the job? 

A. Yes, whatever it might be. 

@. But the repairs on the gas engine on the Lake 
Merritt job was $780. 

A. Well, there was as much as that; we have bills 
to show that much, and turned in as part of the ex- 
hibit. 

Q. Can you tell me what repairs were made on the 
engines on the Eureka job? 

A. I could not tell you it myself because I do not 
know. 

Q. Who could tell? 
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A. I may say that probably Mr. Knight, who was 
the captain and engineer of the outfit, he would 
know, but Ido not know. I never was on the job. 

Q. What power did you use on the Alameda job? 

A. We used the ‘‘Richmond’s’’ gas engines part 
of the time. 

Q. The new engines that you put on? 

A. No; we used the original engines that belonged 
to the dredge ‘* Richmond”’ a portion of the time, and 
we used a portion of the time the engines only which 
we had chartered from the Atlas Gas Engine Com- 
pany. 

Q. What kind of a job was that, the Alameda job ? 
Just tell us what kind of a job that was. How far 
from the point of dredging did you deliver the 
material? 

A. From 500 feet to not to exceed 1,000 feet at the 
greatest pipe-line. 

Q. What kind of material was it you were dredg- 
ing? A. Part mud and part sand. 

Q. Would you say it was hard material or other- 
wise? A. No, it was soft. 

Q. And easy to dredge? A. Yes. [726] 

Q. How much did you elevate that? 

A. From 4 feet to 10 feet. The reason for the 
different elevations is that on the lower level of the 
fill we cut a hole in the conerete wall, and kept the 
pipe low as long as we could; then as the fill raised, 
we had to raise the pipe to suit the fill, and then we 
got up to the highest elevation mentioned. 

Q. That was rather a hard job to do, was it? 
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A. No, the job was not a hard job to do, but the 
wall fell down and lost us some time, and we had a 
dispute with the owner about the quantity of mate- 
rial that run out. He guaranteed the bulkhead, and 
this stuff run out, and he said we had too much soft 
stuff in there or the bulkhead would not have 
broken down; outside of that trouble that we had 
about the bulkhead, the job was not a hard job. 

Q. Then you would say that Alameda job was not 
a trying job on the dredger? 

A. No, that was not a severe job, because there 
was not mud enough for to amount to anything; it 
was only 63,000 cubic vards, all told. 

Q. Which gas engine did you put on then, the one 
you got from the Atlas Gas Engine Company? 

A. I operated the dredge ‘‘Richmond’s’’ gas en- 
gines, both of them, and then I put on the gas en- 
gine which we chartered from the Atlas Gas Engine 
Company on the deck; did not move the ‘‘Rich- 
mond’s’’ gas engines at all. 

Q. Then did you have the three engines going? 

A. I put another pulley—I had a special pulley 
that I put on; it was our idea to hook the ‘‘Rich- 
mond’s’’ engines up on their own power, and then 
we put another pulley to run a belt off the Atlas gas 
engine to another pulley that we put on the pump 
shaft; that is, we put another pulley on the pump 
shaft for use of the engine which we chartered. 
However, we operated, I believe, at times only one 
[727] of the ‘‘Richmond’s”’ engines and the one 
which we chartered belonging to the Atlas Gas En- 
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gine Company. I personally was away a portion of 
the time. 

Q. Did you actually have the three engines run- 
ning at any time? 

A. I believe we did, Mr. Taugher, although I was 
not on the job when it was done. 

Q. Who would know? 

A. Mr. Knight was there. 

Q. Mr. Knight? A. Yes, he was there. 

Q. Where is Mr. Knight now? 

A. Mr. Knight will be a witness in the ease. He 
is working for us in Oakland. 

Q. Still working for you? A. Yes. 

Q. He is not a member of the company ? A. No. 

Q. He is working in Oakland? 

A. For us, in Oakland. 

Q. Well, how long did you work the Atlas Com- 
pany’s engine and one of the engines of the Rich- 
mond Dredging Company’s engines on that Alameda 
job? 

A. I cannot tell you. I was not over there more 
than twice during the job. 

Q. Where did you set that other engine, on the 
deck? A. Yes, the engine-room deck. 

Q. The engine-room deck? 

A. Yes, led the belt down to the pump shaft; did 
not disturb the other mechanism at all. 

Q. Did that work all right? 

A. Oh, yes, it worked there all right, as well as 
any other place. 

Q. I know, but could you get power from that en- 
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gine in that position? 

A. Oh, yes, get power in any position, no matter 
how they set. With regard to the operation of the 
engines at Alameda, our Mr. Knight, the cap- 
tain and chief engineer would be better able 
to tell vou the exact details of the operation, as I 
was not on the job more than once or twice. 

Q. Do any records that you have show the length 
of time that you [728] operated the Atlas gas en- 
gine with the Richmond Company’s engine on the 
Alameda job? 

A. I doubt if the records would show that. 

Q. Have you any way of discovering how long 
they worked the Atlas gas engine with either one 
or both of the dredger ‘‘Richmond’s’’ engines? 

A. I think not. Ido not think we would keep any 
record of that because it was of no consequence, and 
I would not ask the men to do that; not particular 
about doing any more bookkeeping on the dredgers 
than we can help. 

Q. Then there is no way you can discover how 
long that condition existed. A. I think not. 

Q. Did you ever run the dredger on the Alameda 
job with the Atlas gas engine alone? 

A. I do not know. 

Q. Have you been told so by one of your em- 
ployees? 

A. I will say I prefer not to testify to something 
I do not know personally about, on the engines, that 
I did not see myself, as we will furnish our captain 
to testify to anything you want as regards the way 
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the engines were run and how they were run. 


Q. You will furnish that captain, will you? 

A. Yes. 

Q. Could you have used the booster on their job? 

es, INO, SI. 

Q. Why not? 

A. Unnecessary; as the pipe-line did not require 
ri 


Q. How much power would the Richmond Dredg- 
ing Company’s engines develop on the Alameda job? 

A. 110 horse-power. 

@. 110 horse-power? 

A. Yes; that is both engines. 

Q. If they had run? 

A. They would not develop anything if they did 
not run. 

Q. How much repairs did you put on the Alameda 
job? 

A. Iam not prepared to answer that yet. I am 
waiting for a message from the office for the bal- 
ance of the information as to that. There were two 
or three items I did not get. I will receive a tele- 
phone message pretty soon. 

Q. When did you take off the engines that were 
on board the dredger ‘‘Richmond No. 1’’? When 
was she chartered to you? [729] 

A. About August Ist. 

Q. August Ist of what year? 

A. 1910. I might correct that by saying, during 
the month of August, 1910. 
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Q. Where was the dredger when you took off 
those engines? 

A. I do not remember whether they were taken off 
on the way up to Walnut Grove or taken off before 
we started for Walnut Grove. 

Q. Had you finished the Alameda job before they 
were taken off? 

A. I do not remember exaetly. 

Q. Did you do part of the Alameda job with en- 
gines other than the engines that were on the ‘‘ Rich- 
mond’’ when you got here? 

A. I do not remember that exactly. I was not 
here all the time, I was in the south part of the time. 

Q. What did you do with the engines when you 
took them off the dredger ‘‘No. 1’? 

A. We delivered them at Richmond, put them on 
the wharf in front of the warehouse of the Richmond 
Dredging Company, or the Richmond Land and Im- 
provement Company, I don’t know who owns it. 

Q. You don’t know who owns it? 

A. I am not positive about that. 

Q. Did you ask anybody’s permission to put them 
there? 

A. I do not remember whether any permission 
was asked of the owners of the dock or not. 

. Do you remember when you put them there? 

. I think sometime in August, 1910. 

. How long did they remain there? 

. On the wharf? 

Yes. 

. It might have been a month. There was a 
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record made when they moved them into the ware- 
house. 

Q. Who moved them into the warchouse ? 

A. IT think Mr. Cutting’s men moved them into the 
warehouse. 

Q). Did you request them to move them into thé 
warehouse? 

A. I believe we did, we did not have any men 
handy there. 

Q. When did you take the engines away from that 
warehouse? [730] 

A. I believe it was late in December of 1910, for 
the purpose of installing them in the dredger ‘‘ Rich- 
mond.”’ 

Q. Did you make any repairs on the engines after 
vou took them from that warehouse ? 

A. Yes, sir. 

Q. What repairs did you make on it? 

A. I could not tell you the whole of it. I can tell 
you approximately the cost of the machine repairs 
without the labor. 

Q. All right; what is the cost? 

A. We have a memorandum here of three hun- 
dred odd dollars. 

Q. Three hundred dollars’ repairs after vou took 
them from the warehouse? A. Yes, sir. 

Q. Who made those repairs? 

A. The Atlas Gas Engine Works did a part of 
them, and I believe the Samson Iron Works fur- 
nished some material, although I am not positive; 
but that is a matter that can be determined, if it is 
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essential. I know the Atlas Gas Engine Company 
did a large portion of the repairs, as they were 
right handy close by; they had the dredge up near 
their shop. 

. Have you got those bills? 

. L have not got them here. 

. Will you produce them in the morning? 

. Yes, we can get them. . 

. You will produce those bills in the morning? 

. [will try to. 

. The Atlas Gas Engine Company, do you re- 
member how much their repairs were? 

A. No, I have only the items of the bookkeeper, 
approximately $300. 

Q. The Samson Iron Works did some? 

A. I do not know the amount either one did. 

Q. Do you know what repairs were made on these 
engines? A. Not to my own knowledge, no. 

Q. Did you have the engines painted? [731] 

A. I think they were cleaned up. I think every- 
thing was cleaned up and a coat of paint given the 
outside of the dredge, everything cleaned generally. 

@. Outside the dredger or outside the engine? 

A. Outside of the dredging-house. I think the 
house was painted, and I think the engine and other 
stuff had one coat of paint, I think, and all the other 
stuff was cleaned up. 

Q. When did you finish the job at Walnut Grove? 

A. I have not got the date before me. 

Q. Can you tell us approximately ? 

A. I can give it to you in a few minutes. 


OPrPoro pe 


Standard American Dredging Company et al. 889 
(Deposition of R. A. Perry.) 

Q. When you finished the job at Walnut Grove, 
can you get that now? I would like to put it in here. 

A. Very well, December 2, 1910. 

Q. I want particularly these bills for the repairs 
done subsequent to the taking of the engines from 
the warehouse along in December or January last. 

A. Well, I have told him to do the best he could 
to get them in the morning. 

Q. Did anybody besides the Atlas Gas Engine 
Company and the Samson Iron Works do any re- 
pairs on these engines? 

A. We had some machinists of our own that were 
working on the repairs, general repairs; they over- 
hauled them. 

@. Did you have any of your own men doing any 
of the repairing on the gas engine? 

A. Very likely. 

Q. You do not know whether they did or not, or 
do you know? 

A. I do not know just what they were doing per- 
sonally, but they were overhauling the dredge, you 
see, and anvthing that was to be done they were 
doing. 

Q. As [ understand it, vour testimony was that 
the repairs were [732] made on the engines by 
the Atlas Gas Engine Company and by the Sam- 
son [ron Works. Do you want to change your testi- 
mony in that respect, to add something to it? 

Mr. LILLICK.—Q. Do vou know that of your 
own knowledge, Mr. Perry, or are vou assuming 
that is so? 
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A. I know that the Atlas Gas Engine Works did 
some work on the engines at that time, because we 
got bills from them. How much our men did, I per- 
sonally do not know what records we have; I would 
have to look it up to see. 

Mr. TAUGHER.—Q. You will be able to tell us 
that in the morning? 

A. Iam going to try to do the best I can. 

Q. How many hours a day did you work those en- 
gines in the Lake Merritt job? 

A. I could not tell you how many hours a day we 
worked them. 

Q. On an average? 

A. We run—you mean how many hours we run 
on the job? 

Q. Well, yes, let us have that? 

A. We run 3,743 hours on the Lake Merritt job. 

Q. How many days were you not working on that 
job? A. 47 days. 

Q. 47 days you were not working ? A. Yes, sir. 

Q. How many days were you actually working? 

A. You have that all in the record now; I have 
told you a couple of times. 

Q. I was trying to work out the average number 
of hours. 

A. You better stop then and figure that out if that 
is what you want. 

Q. It is one hour less on the whole job than 24 
hours a day? 

A. There might be an error in that thing. That 
is the way we got it; we added up all the hours we 
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lost, you see. In [783] other words, if you took 
47 days and multiplied it by 24 hours, I cuess that 
whole thing would check, as that was the time we 
lost. A day is 24 hours, you see, the way we reckon 
it. Of course, we would not mean that the engines 
run 2+ hours a day for 156 days; it would mean out 
of the 203 days the engines run 3,743 hours. 

@. Why were you shut down those 47 days; can 
you tell us? 

A. That was broken time; in other words, you lose 
maybe 6 hours day, other days 7 hours, for various 
causes. 

Q. What was the principal cause of the shut- 
downs? 

A. I could not tell you that. I would have to look 
at the reports to ascertain that. 

Q. Can you tell me generally ? 

A. No, sir; I would not know anything about it 
myself. 

Q. What was the most prolific cause of the shut- 
downs? 

A. I could not tell you. I would have to refer to 
the reports. 

Q. Can you tell us in the morning? 

A. There are too many reports; there is 203 re- 
ports to look over, and segregate every hour out of 
them. 

Q. You said this morning, Mr. Perry, that vou 
could not overload gas engines; is that the fact? 

A. Yes, that is a fact. 

Q. You want that statement to go, that it is im- 
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possible for you to overwork gas engines? 

A. I made my explanation here early in the cross- 
examination, I think. 

Q. [have not asked you anything on that on cross- 
examination at all. 

A. I was trying to get rid of explaining the 
whole thing again, Mr. Taugher. 

Q. I did not ask you about it on cross-examination 
at all. Whatever your explanation was you gave on 
direct examination. I [7384] have not cross-ex- 
amined you on that point at all. 

A. I still believe you could not overload those gas 
engines beyond the point they were designed to 
work; in other words, you could not take any horse- 
power from them than they were designed for. 

Q. All right. J understand that. 

Mr. LILLICK.—Q. Could vou strain them by at- 
tempting to put on more? A. I think not. 

Mr. TAUGHER.—Q. How much are those en- 
gines designed to carry? 

A. I think about 110 horse-power; that is the two 
units tied together. 

Q. And the dredger was built for 110 horse-power 
engines? 

A. Well, that does not follow, and you can put as 
much horse-power as you like, within reason, on a 
12-inch pump; in other words, you can do some work 
with 100 horse-power; you can do some work with 
200 horse-power, or you can use 400 horse-power on 
it, if you drive enough revolutions. 

Q. What is the effect of that on the dredger? 
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A. It don’t affect the dredger any. 

Q. It does not affect the dredger any? 

A. No, sir. 

Q. Doubling the horse-power of the engines would 
not affect or hurt the dredger any? A. No, sir. 

Q. Didn’t vou change the pulley on the pump- 
shaft? A. Yes, I believe so. 

Q. Shortly after you took it? A. I believe so. 

Q. What was the effeet of that change? 

A. That would allow the gas engine to drive the 
pump faster, that is, providing the [7385] pulley 
on the pump was made smaller. 

Q. Didn’t it necessitate the faster operation of 
that pump? 

A. If the pulley were made smaller? 

Q. Well, the fact, what you did do to the pulley— 
you understand the question all right? 

A. Read the question, please. 

(The question repeated by the Reporter.) 

Q. Don’t you understand that question? 

A. No, I do not understand that question. 

Q. Did you put a larger or smaller pulley on the 
pump than was on there when the dredger was 
turned over to you? 

A. I could not tell you at that time. 

Q. You could not tell? 

A. I could not tell you now, no. I know the pul- 
ley was changed, either made smaller or larger. [ 
do not know for sure which. 

Q. At whose instanee was that pulley changed? 

A. I could not tell you that. There were pulleys 
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on the dredger when we got it, I believe, which pro- 
vided for changing the pulleys as the speed of the 
pump might be required. You understand when 
vou have a long pipe-line, you want more speed than 
when you have a short pipe-line; and furthermore, 
the longer the pipe-line on a hydraulic dredge, the 
easier it is to revolve the pump up to the same speed ; 
it takes less horse-power. Consequently, if you are 
going to deliver the same amount of cubic gallons 
of water on a long pipe-line that you would on a 
short pipe-line, you must necessarily increase the 
speed of the impeller in the pump enough to over- 
come the additional friction caused by the long pipe- 
line. Do you understand me? 

Q. Yes, I follow you. How far would those en- 
gines pump without the booster when you received 
them from the Richmond Dredging Company? 
[736] 

A. Well, they would pump water and very soft 
mud and water a couple of thousand feet on a level. 

Q. Did they do that in the Lake Merritt job? 

A. Under the conditions that I spoke of they did 
pump a couple of thousand feet, about a two or three 
feet lift. 

Q. What were the conditions that they did pump? 

A. Yes. 

Q. I say, what was the condition? What was the 
greatest distance between the point of dredging and 
the point of discharging before a booster was put on 
in the Lake Merritt job? A. About 2,300 feet. 

Q. How many yards of material did they deliver 
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per day prior to putting on the booster? 

A. The quantity was quite varied. 

Q. What caused the variance? 

A. Some days you would get in good running time, 
and some days you would not. 

Q. What was the average per hour when you did 
run before the booster was put on? 

. About 160 to 175 cubic yards. 

. 160 to 175 yards per hour? 

. From 150 to 175 yards, about. 

. You now want to change it to 150 to 175 vards? 
. Yes; that is about the correct thing. 

. 150 to 175 yards? 

. This material that I speak of was very soft 
mud; there was no elevation to the pipe at that time. 

%. You can fix it any way you like, Mr. Perty. I 
want to know the facts. 

A. Well, the reason why I stated that, we are not 
pumping sand but pumping very soft mud; had we 
been pumping sand the output would not have been 
as much; it would have been very different, [737] 
much lower. 

Q. What did you tell us you had to hft the ma- 
terial in the Eureka job? 

A. The greatest elevation, I think, was plus ten 
above. 

Q. The greatest elevation? A. Yes. 

Q. What proportion of the material was clevated 
to plus ten? 

A. Probably about half of it. I am not sure. 

Q. What was the other half? 
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A. It did not exceed plus ten. 

Q. I know; but what did the other half do—did 
the other half drop into a depression, that is below 
high tide? 

A. We put the pipe-hne in through the bulkhead 
at a lower point while the fill was low and as the 
filling rose the pipe was raised. 

Q. What was the nature of the ground on which 
you made that filling at Eureka before vou started 
doing any filling? 

A. Some of it was below the water line. 

Q. How much of it? 

A. I could not tell you exactly. 

Q. The larger portion of it? 

A. No, I do not know—about half, probably, a 
little below the water line, ground line—the tide came 
up on a portion of it. 

Q. What is that plus ten ? 

A. Plus ten above low tide. 

Q. What is the elevation? A. About 614 feet. 

Q. So, it was just about the same at high tide—at 
high tide on the highland you would not have to raise 
it much? 

A. Well, we could not change our pipe-line when- 
ever the tide raised. 

Q. The tide changed it for you, didn’t it? 

A. No. At high tide we would not have quite so 
high to elevate because the dredger lifted up so 
much; then the discharge pipe was fixed in such a 
way we would move it. [738] 

Q. Well, that was about the same condition as the 
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Lake Merritt job? 

A. No, sir. The tide was held in the Lake Merritt 
job, and we held it up due to the flood-gates provided 
in the Lake Merritt; the tide would be kept some- 
times in there for a week without any ebb tide; take 
it in at high tide and hold it there. 

Q. What was the highest elevation in the Lake 
Merritt job? 

A. At the last end of the job probably run up to 
6 or 8 feet. 

~ Q. Then how high did you hold the water up in the 
lake? A. To plus 6 above low tide. 

Q. So you only had to elevate the highest part of 
it two feet above where you were held by the water 
of the lake? 

A. Except sometimes they would flush the lake and 
let the water out for one tide so as to get rid of the 
sewage. 

Q. When it came back in you could pull it up again 
when you wanted to? A. Shut the gate again. 

Q. Now, about the same condition existed on this 
Alameda job? A. No, not the same condition. 

Q. What was the highest point you had to lift it 
there on the Alameda job? 

A. About 10 feet at the highest. 

Q. At the highest ? A. Yes, sir. 

Q. What proportion or percentage had to be ele- 
vated to 10 feet, would you say? 

A. Oh, probably half of it. 

Q. Half about 10 fect? A. Yes. 

Q. The other half—what was the nature of ground 
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before you started filling? A. It was beach. 

Q. Beach? 

A. Beach ground, yes; mud flats; tide flats. 

Q. Now, you say you put the engine of the Atlas 
Gas Engine Company on the main deck ? 

A. Yes, sir. 

Q. Did it work all right from there? A. Yes. 
[739] 

Q. You said this morning that you could have put 
both engines on there, had you wanted to; is that the 
fact? A. Could have been done. 

Q. Why didn’t you do it? A. Didn’t want to. 

Q. Well, why didn’t vou want to? ‘You must have 
had some reason. 

A. Wanted to make more space, more room around 
there; no use taking the other engine when you could 
set them down in the same place they were set at 
with the same belt centers; you understand, Mr. 
Taugher, taking off 100 horse-power off the belt, and 
the belt is the same width, you do not need the same 
belt centers that you would if taking off 200 horse- 
power or 225 horse-power; therefore you would get 
better service and you would not have to have the belt 
so tight if you get more distance; therefore you 
could have built up a platform over the top of this 
Richmond gas engine had it been desirable or neces- 
sary or convenient and got the belt centers by throw- 
ing a couple of beams across the main deck and movy- 
ing them right on top or directly over the ‘‘Rich- 
mond’’ engines. 

Q. Why didn’t you do that? 
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A. We considered it an advantage to do what we 
did do. 

Q. Did you say anything to the Richmond Dredg- 
ing Company or any of its officers about moving 
these engines off the ‘‘Richmond’’? 

A. I don’t remember. 

Q. Did vou instruet any of the officers or agents 
of the Standard Ameriean Dredging Company to 
notify the Richmond Dredging Company, or any of 
its officers, that yon were going to move off the en- 
gines? 

A. I don’t remember anv conversation [740] 
with them at all about it. 

Q. Did you ask the Richmond Dredging Company 
to store the old engines we put over on the dock 
there? 

A. I think we asked them to put them in the ware- 
house and that we would pay for the expense that 
was necessary to move the engines in there as our 
men were not there and they had some men there. 

Q. Did you yourself do that? A. I think so. 

Q. Who did you ask? 

A. I think I telephoned to Mr. Wernse. 

Q. When did you telephone to Mr. Wernse? 

A. I do not remember at the present date that I 
telephoned to Mr. Wernse. 

Q. Do you want us to understand, are we to under- 
stand positively that you did telephone to Mr. 
Wernse? A. T am quite positive that I did. 

Q. You are quite positive that you did? 

A. Yes, sir. 
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Q. What did you ask him to do? 

A. He wrote me a letter and told me that the en- 
gines, where he had placed them on the wharf in 
front of the warehouse, might slip into the water, 
as the wharf was not safe, and I asked Mr. Wernse 
if he could not take some of his men that he had over 
there and move the engines in and charge the time 
up to us. . 

Q. Is that the first notification you had or had you 
notified them concerning those engines prior to that 
time? A. I don’t remember about it. 

Q. Well, would you say that was the first or the 
second or third conversation that you had with Mr. 
Wernse concerning those engines? 

A. Oh, I think I spoke to him before about them, 
although I do not remember about it. [741] 

Q. What do you say the ordinary life of the gas 
engine such ag on the dredger ‘‘Richmond No. 1” 
at the time you chartered her from the Richmond 
Dredging Company is, with good care? 

A. Well, the salt water for circulating around the 
cylinder jacket, considering the construction and 
design of those particular engines, I would not expect 
they would last as well as more modern designed en- 
gines which are particularly designed to carry salt 
water for a jacket—I could not say exactly how long 
they ought to last. 

Q. You do not care to state what the life of those 
engines would be with good care? A. Novesir 

Q. You say that the cylinder on the engine that 
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you got from the California Reelamation Company 
was cracked? 

A. The eylinder jacket was cracked. 

Q. The cylinder jacket, rather; and also the cyl- 
inder jacket on the engine that you got from the 
Atlas Gas Engine Company—both cracked, were 
they ? 

A. Yes; both engines had their jackets cracked. 

Q. Did that let the water get into the firing cham- 
ber in either of those engines ? 

A. It did until they were repaired; they were 
patched. 

Q. What is the effect of water getting into the fir- 
ing chamber on a gas engine ? 

A. It does not cause them to work very well. 

Q. No; we understand that. Can you tell us what 
the effect is? 

A. Yes; it keeps the gas from expanding properly 
and destroys the discharge to a certain extent, the 
explosion. [742] 

Q. Any other effect? 

A. If it is allowed to continue forever, why it 
would probably have other effects. 

Q. Well, suppose allowed to continue for a day, 
what would be the effect of it? 

A. It would not hurt anything. 

Q. Suppose it were allowed to continue for a 
week ? 

A. It would not make any material damage. 

Q. How long would it take to start the damage? 

A. I could not tell you. 
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Q. How many months did you keep that engine 
at that rental of $200 a month—that is, the engine 
that you received from the Atlas Gas Engine Com- 
pany ? 

A. As near as I remember, between 5 and 6 
months. 

Q. Did you pay $200 a month for the use of it dur- 
ing that time? 

A. We paid whatever the charter savs—I think it 
is $200 a month. 

. Don’t you know? A. Yes, $200 a month. 

. Did you return that engine to them? 

Yes. 

. Where is that engine now, do you know? 

. No idea. 

. Pardon? A. No idea. 

. Did you pay anything on repairs for it, in addi- 
tion to this $200 a month ? A. I don’t know. 

Q. You don’t know? A. No. 

Q. Can you know in the morning? A. No. 

Q. Why not? 

A. Because I am not going to set up all night to 
find out that; those fellows have all gone home now. 

Q. Can you have that information in the morning? 

A. I might be able to get it by 9 or 10 o’clock. 

Q. I would like to have that information, because 
it is quite important. You have a note of that, have 
you, Mr. Perry? A. Yes. [743] 

Q. Now, the lease of that engine was made by the 
Atlas Gas Engine Company to R. A. Perry. This 
was made to you personally, was it, Mr. Perry? 
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A. Don’t the charter-party tell you who it was 
made to? 

Q. This is the lease of that engine; this is made to 
m A. Pert'y? A. Yes. 

Q. Well, then, did you personally rent it to the 
Standard American Dredging Company ? 

A. I turned it over to the company. 

Q. Did you rent it to the Standard American 
Dredging Company? A. They paid the rent. 

Q. Read the question, Mr. Reporter. (The Re- 
porter reads the question.) You have heard the 
question. Now, did you rent it to the Standard 
Ameriean Dredging Company? 

A. There was not any written agreement, but I 
turned the engine over to them. It was rented for 
their use by me, and they paid the rent. 

Q. You say it was rented for their use? 

A. Yes, sir. 

Q. Where was it intended by them to be used # 

A. In the dredger ‘‘Richmond.”’ 

Q. It was for use on this dredger ‘‘Richmond No. 
1’ that you rented this engine from the Atlas Gas 
Engine Company, was it? A. Yes, sir. 

Q. Now, by that lease you were given an option to 
purchase that engine at $3,500, were you not, Mr. 
Perry? A. Is that what it says there? 

Q. That is what it says. 

A. I will refer you to the lease of the engine, which 
is one of the exhibits No. 5, in regard to the charter 
of this engine. 

Q. You refuse to answer the question? 
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A. Do I refuse to answer it? No, I do not refuse 
to answer it. [744] 

Q. I would like to have the Reporter read the ques- 
tion. 

(The last question and answer repeated by the Re- 
porter. ) 

A. It states that I was given an option to purcheay 
the engine for $3,500. 

Q. Would $3,500 be a fair price for the engine at 
that time, Mr. Perry, according to your idea, or was 
it an excessive price or a low price? 

A. I do not think it was a low price. It was only 
a stationary gas engine with a cracked cylinder; that 
was all the engine was worth. 

Q. That was all the engine was worth? 

A. Yes. 

Q. When the dredger ‘‘Richmond No. 1”? was 
libeled, did you notify the Atlas Gas Engine Com- 
pany that it had been libeled with those engines 
aboard ? 

A. I did not notify them of anything; I was in 
Galveston. 

Q. Did the Standard American Dredging Com- 
pany? A. I could not tell you. 

Q. Can you discover that in the morning? 

A. No. 

Mr. LILLICK.—I can tell you that, Mr. Taugher. 

Mr. TAUGHER.—If you will stipulate to the 
thing, it will be all right. 

Mr. LILLICK.—Mr. Spilman and I were the at- 
torneys and I notified them. 
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Mr. TAUGHER.—If you want to stipulate it was 
done that will obviate the necessity of making proof 
as to it. 

Q. Did the Standard American Dredging Com- 
pany undertake to pay any expenses that the Atlas 
Gas Engine Company might be put to in endeavoring 
to procure the return of that engine? 

A. I do not know what arrangement was made, if 
any was; I was not here. [745] 

Q. Who made the arrangement, if any was made, 
~ on behalf of the Standard American Dredging Com- 
pany ? A. I don’t know. 

Q. Can you discover that in the morning? 

A. I will try to discover it. 

Q. Did the Standard American Dredging Com- 
pany agree to pay this amount in ease the Court 
would hold we were entitled to these engines? 

A. I don’t know anything about it. 

Q. If such agreement was made you would know 
of it, would you not, Mr. Perry? 

A. I don’t know of everything that transpired in 
the company when I am away three or four months 
at a time. I don’t know all the details that go on 
about the office. 

Q. I know; but an item of $3,500, while it might 
easily escape your attention, I thought possibly vou 
might know about it. Can you discover that in the 
morning ? 

A. Well, I will try to find out about that. 

Q. Did the Standard American Dredging Coim- 
pany enter into a written lease concerning the en- 
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gine that it procured from the California Reclama- 
tion Company? A. I think not. 

@. No written lease as to that? A. No. 

Q. What rent were you to pay to the California 
Reclamation Company for the gas engine you re- 
ceived from it? 

A. I could not tell you that from memory, but it 
is charged up on the books, whatever it was. 

Q. Can you discover that? A. Yes. 

Q. Did the Standard American Dredging Com- 
pany have any option to purchase that engine? 

A. No. [746] 

Q. No option to purchase? A. No. 

Q@. That engine was taken from the ‘‘ Wink,’’ was 
it not? A. Yes. 

@. Where was that engine installed on the 
dredger? A. Installed in the hold. 

@. Where in California, on the waters of Cali- 
fornia, was that transfer made from the ‘‘ Wink”’ 
to the dredger? 

A. I believe the transfer was made in Walnut 
Grove, although I am not positive as to that. 

Q. How was that dredger taken up to Walnut 
Grove? A. Taken up by a tugboat. 

. What tugboat took her up? 

I don’t know. 

The ‘‘Wink”’ did not take her? 

. I don’t know. 

. Can you discover that too in the morning ? 
Yes, 

. Now, what was done with the ‘‘Wink”’ while 
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the gas engine that had formerly been on the ‘‘ Wink”’ 
was put on the dredger ‘‘Richmond No. 1’’? 

A. She was placed in the slough near Walnut 
Grove at anchor. 

Q. You said this morning that the engine that you 
received from the California Reclamation Company 
was much more an engine than the engine that vou 
received from the Atlas Gas Engine Company. 

A. I beg to differ with you. 

Q. What did you say concerning that? That was 
my impression of it. I might have been mistaken. 
Tell us whether or not it was a more valuable engine 
than the engine you received from the Atlas Gas [in- 
gine Company ? 

A. I said that the engine that we took from the 
California Reclamation Company, such portions of 
it as we used on the dredger ‘‘Richmond”’ was identi- 
cal with the engine that we chartered from [747] 
the Atlas Gas Engine Company, as we only used a 
portion, only used such portion of the engine as was 
required for stationary use, which is identical in size 
and cast off the same pattern as the one we chartered 
from the Atlas Gas Engine Company. 

Q. Isn’t the one you took from the ‘‘Wink” a 
marine engine? 

A. It is a marine engine when we got it in the hold 
of a launch, but we only used the stationary portion 
of the engine on the dredger ‘‘Richmond.’’ We did 
not use the reversing gear and the mechanism re- 
quired for reversing the propeller; we did not have 
any propeller; we did not have any circulating pump; 
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but we used an ordinary steam pump to circulate the 
water in the cylinders of both engines that was al- 
ready on board the ‘‘Richmond.’’ 

Q. What did that engine cost the California 
Reclamation Company when it purchased it? 

A. That engine was not purchased as an engine; 
the whole equipment was purchased, the propeller, 
the stern bearing, the clutch, the air-tanks, air- 
whistles, stern sleeve, and all parts pertaining to the 
marine engine installed in the launch ‘‘ Wink.”’ 

Q. What price did you pay for it? What was 
the cost? 

A. I believe the cost was, installed in the boat com- 
plete, for operation on the trial trip, with the trial 
trip included, was $7,000. 

Q. What was the value of those parts of that en- 
gine that were not used on the dredger ‘‘ Richmond 
No. 1’? A. When? 

Q. When you bought them? 

A. I do not know the segregated value of them. 

Q. Can you give us an idea? 

A. The only way I can give you an idea is that the 
portion we used on the dredger ‘‘Richmond’”’ was 
exactly the same asthe [748] engine that we char- 
tered from the Atlas Gas Engine Company, which 
should not be worth any more than the one we char- 
tered from the Atlas Gas Engine Company. The 
engine had a crack in the chamber the same as the 
one we chartered from the Atlas Gas Engine Com- 
pany, and I do not consider the engine was any bet- 
ter than the one we chartered from them. 
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Q. What do you say as to the value of that engine 
compared with the value of the portion of that engine 
that you used—what do you say as to the value of 
that portion of the engine that you used as compared 
with the value of the engine that you received from 
the Atlas Gas Engine Company ? 

A. I should not think that the value would be any 
different. 

Q. Now, what repairs were made on those engines 
during the time you were using the dredger at Wal- 
nut Grove? 

A. I think there was no repairs except the renew- 
ing of the crank-shaft, which got in trouble—one 
erank-shaft. 

Q. That is the only repair that was needed on 
those ? ee think so. 

Q. Work those engines all night and day too? 

mx. Wes, 

Q. 24 hours a day? 

A. Worked them all the time we could work them. 

Q. What is the result of an attempt to get more 
power from the engine than they can reasonably pro- 
duce, from a gas engine? 

A. They won’t produce it. 

Q. What is the result on the machinery when you 
attempt to make the engines carry more, a lot more 
' than they are built to carry? 

A. They won't develop any more power than they 
are built to earry. 

Q. Well, won’t it slow the engine down? 

A. If you put load enough, you can put on load 
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enough to stop any [749] engine from revolving. 
. Before it stops revolving won’t it thump? 
Thump ? 

Yes. 

. I don’t know whether it will thump or not. 

. Shake the machinery ? A. No. 

. dar it? A. No; just stop. 

. Just stop? 

_ If you put a big enough power on it you can 
stop anything. 

Q. Between the time it will stop and the time you 
commence to overload it, how does it act? 

A. The cylinders is designed to carry all the power 
—the cylinder and the other parts of the mechanism 
are designed to carry all the power you can produce 
on the gas engine, because you can only produce so 
much power. It is not like a steam engine where 
the engine is only designed to carry 100 pounds, for 
the reason that you may have a boiler that can carry 
200 pounds and’ the engine is only designed to carry 
100 pounds, and you have got excess power to draw 
on; you have not got any chamber that has got the 
power that you can create on the cylinders; all vou 
can do is to deliver the gas in the cylinder and ex- 
plode it, and if that won’t turn it around, she won’t 
turn it around. 

Q. What is the effect of the overloading of the en- 
gine? No injury at all? 

A. You can’t overload the engine beyond the point 
it is safe to carry In a gas engine. 

Q. You cannot overload it? A. No, sir. 
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Q. Between the point of what she is designed to 
earry and the load that will cause her to stop, there 
is no injury done in between those points? 

A. No; we test them on the stand with a brake 
horse-power and pull them right down to a stop, on a 
scale. [750] 

Q. There is no damage done to the engines? 

A. No, not a particle. 

Q. Suppose you do not pull them down but just 
slow them down? 

A. You understand what a brake test 1s on an en- 
gine? 

Q. Not exactly. 

A. Well, I will tell you. I am not going to draw 
any pictures, but this a fly-wheel on the engine; then 
there is a brake put on that; then there 1s water run 
on that brake; the brake is lined with wood—to keep 
the brake from burning up; and then there is a screw 
on this side that is attached to a scale, and they 
find how much brake horse-power that engine will 
revolve and keep its speed up on, and that is what 
determines its horse-power; that is screwed down 
until the engine is slacked down and cannot go any 
more; the engine that won’t stand that test ain’t 
worth turning out of the shop. 

Q. How much pipe did you buy on the Lake Mer- 
ritt job? 

A. Our pipe-line charges on our trial balance show 
that the charges for the pipe-line, which, by the way, 
includes the trestle that was driven in Lake Merritt 
to support the pipe—I want to make this correction 
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in the statement that I made heretofore, that the pipe 
charge was $6,679.83; I had no segregation of the 
correct amount of this trestle cost that was driven 
in the mud to hold the pipe; if I knew the correct cost 
of that trestle, which is not kept segregated, I could 
tell you from this exactly what the pipe cost, but I 
do not know just exactly what that cost. But my 
recollection is it cost about $5,000 for the pipe, actua! 
cost of the pipe on the Lake Merritt job—all pipe. 

Q. How much a foot would that be, do you know? 

A. No, I could not. 

Q. Can you tell me the number of feet that you 
bought? [751] 

A. No, I could not tell you that now. I can find 
it out for you by morning. 

Q. Will you tell me that in the morning? 

A. Yes, I will try to get it. 

Q. How many feet did you take in there with you? 

A. I will find that out too. 

@. And the dates upon which the pipe was pur- 
chased, and dates of delivery? 

A. The only way we can do it is to find it out from 
the bill. 

Q. How much of that pipe did you take with you 
to Eureka? 

A. I could not tell you exactly, because we took 
up some on the steam schooner, two or three thousand 
feet, and then we sent some up later on, when we 
needed it, on another vessel going up there, as we 
might require it; we had out several pipe-lines at 
one time, that is, two or three pipe-lines is our cus- 
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tom, where we are moving along, so that we can let 
go of one pipe-line and have another one in the fill 
so as not to delay the machine from operating; that 
is the reason for needing that quantity of pipe we 
used there. 

Q. How much pipe did you bring back with you 
from Eureka? A. I could not tell vou now. 

Q. Can you find that out? 

A. I don’t know whether I can do that or not. It 
is pretty hard to find that out exactly, because we 
do not keep— 

Q. How much new pipe did you buy on the job 
at Walnut Grove ? 

A. I could not tell you that correctly now. I 
think we bought 1,500 or 2,000 feet. 

Q. Wear it out up there? 

mae Tetyemmen there) yes. 

Q. How much did you wear out? 

A. I don’t know. [752] 

Q. I want to know that, Mr. Perry? 

A. The reason we had to buy more pipe up there 
was because the pipe we had was played out and we 
had to buy more. I don’t know how much. we 
bought. 

Q. Will you tell me when you bought it and how 
much you bought? AY Wes. 

Q. When did you finish the job at Walnut Grove, 
did you say, Mr. Perry? 

A. I told you once. I will have to look it up again. 

Q. You said it was about the 2d of December, Mr. 
Perry? 
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A. I do not remember. I told you the date once 
before and it is in the record. 

Q. Well, you can find that out in the morning, too. 

ALAN fight. 

(An adjournment was here taken until to-morrow, 
Tuesday, October 3d, 1911, at 10 A.M.) [753] 


Tuesday, October 3d, 1911. 

R. A. PERRY, cross-examination resumed. 

Mr. TAUGHER.—Q. I will ask you, Mr. Perry, 
to give us a description of the dredger ‘‘Richmond 
No. 1’? 

Mr. LILLICK.—I protest at the course of the 
counsel for the libelant in this cross-examination and 
notify him now that when the proper time comes, 
and before the Court, I shall ask for an order taxing 
the costs of this deposition against the libelant asking 
for the repetition of testimony already given and 
for including in the testimony such a large amount 
of irrelevant, incompetent and immaterial testimony. 

Mr. TAUGHER.—Q. The description I want does 
not concern her machinery so much as to show 
whether or not she is a vessel. The description of 
the dredger is for the purpose of showing whether 
or not she is a vessel. 

A. You want to know whether or not she is an 
apparatus afloat with machinery on her? 

Q. I withdraw that question. Would you say, 
Mr. Perry, that the dredger ‘‘Richmond No. 1’’ is 
a water craft? 

A. I would say that she is a floating dredge. 

Q. Would you say that she was a water craft? 
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. I would say that she was a barge. 

. You would say that she was a barge? 

» Ves; sir. 

. Would vou say that she was a scow? 

. Yes, sir. 

. A well-built barge or well-built scow? 

. Yes, sir, I think she is a strongly-built scow. 

. She has a hull and superstructure containing 
eabin accommodations for all the crew needed to 
work her? A. Yes, sir. [754] 

Q. Her accommodations are enough for about 16 
men, are they not? 

A. I think she will accommodate 16 men. I don’t 
know exactly. 

Q. Is she strongly enough built to navigate on the 
ocean carrying aboard her machinery and equip- 
ment? 

A. She did not suffer any damage in being towed 
from San Francisco to Eureka and return. 

Q. How many miles is it from San Francisco to 
Eureka ? 

Mr. LILLICK.—Mr. Reporter, note in the record 
that the claimants again protest at the repetition of 
the evidence sought from Mr. Perry, and that when 
the proper time comes the proctors for the claim- 
ants will ask for an order taxing the costs of this 
deposition from the libelant. 

A. About 225 miles. 

Mr. TAUGHER.—Q. When she made that trip on 
the ocean 225 miles up to Eureka, and again 220 
miles back from Eureka, she carried aboard of her 
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all her machinery, did she not, Mr. Perry? 

A. She carried such machinery as was installed for 
the operation of her parts. 

Q. When she came back from Eureka did you send 
back her equipment on board of her, or did vou send 
it by steam schooner? 

A. By steam schooner. What I mean by steam 
schooner is all the parts of the dredging plant not 
attached, and being a part of the machinery of the 
dredge itself, that is to say the pontoons, pipes, spare 
parts and spud timbers were shipped by steam 
schooner back to San Francisco. 

Q. Where were her engines at this time ? 

A. In the dredge ‘‘Richmond’’ where they be- 
longed—where they were installed originally. 

Q. She was carrying her engines at that time? 

A. Yes, sir. [755] 

Q. She is built to operate afloat and not otherwise, 
is she not, Mr. Perry? 

A. That is the intention of her construction. 

Q. That is the only way that she could work, is 
it not, to any advantage? A. I think so. 

Q. With any practicability ? A. I think so. 

Q. She is never stationary when she is at her work, 
is she, Mr. Perry? 

A. She is anchored to the bottom of the bay by 
spud timbers, and revolves on this spud which is 
down, by use of hauling wires attached to anchors, 
which hauling wires are moved by use of the winding 
drums on the dredge, in order to make the dredge 
swing from side to side on the spud. 
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Q. I will ask the Reporter to read the question 
again, and ask you to answer it, Mr. Perry. 

(The Reporter reads the question.) 

A. You mean by ‘‘at work’’ when she was dredg- 
ing? 

Q. Yes, when she is dredging. 

A. It would be possible, and it is done. That is 
to say, the dredge at times is stationary while dredg- 
ing. As a matter of explanation I will state that 
the dredge can be operated, and is operated, during 
intervals of the day with the eutter revolving and 
the pump delivering material to the shore when the 
dredge is not swinging, or moving at all, simply the 
ladder being lowered down for a portion of the cut 
before the dredger starts to swing; and also at times 
when the pipe-line is overloaded the dredge stands 
stationary until the material in the pipe-line is dis- 
charged enough so that the operation of swinging 
ean be continued. The idea of swinging a machine 
is to feed the material to it. Should the machinery 
or pump become overloaded with material the swing- 
ing is stopped until the [756] dredge clears itself. 

Q. How long would that take, ordinarily? 

A. In sandy material it is quite common to pump 
in a long pipe-line, what 1s known as washing the 
material out of the line, when overloaded as much 
as an hour and sometimes an hour and a half. 

Q. That is an extraordinary condition when the 
pipe-line is full, is it not? 

A. No, sir; and when we are pumping shells or 
heavy sand or clay it is a very common occurrence; 
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in fact, the operators, have to be very careful not 
to overload the pipe-line. Under many conditions, 
I can show you many reports covering the period of 
the last 30 days, of some of our largest dredgers, that 
are required to pump water as much as an hour and 
a half to clear the pipe-line. 

Q. When the pipe-line is not plugged and the 
machine working properly is she not constantly in 
movement? 

A. Except when we swing to the side of the cut. 
We often stop the machine from swinging on the 
spud, and lower the ladder down to the depth that 
we desire to make the swing. The depth we lower 
the ladder is dependent on the class of material, some- 
times 2 feet, sometimes 3 feet, and sometimes 4 feet. 
The machine is then idle until we get the cut in that 
corner to the desired depth for the swing, then the 
dredge is started swinging on the spud. 

@. How many times in a week on a job such as the 
Lake Merritt job, would you stop the operation of 
the dredger for such purposes as you have last de- 
scribed ? 

A. That would depend sometimes on the lever- 
man, how much they might overload the pipe-line. 

Q. How long would the dredge stay stationary 
when such an operation as that is effected? [757] 

A. In the Lake Merritt work the material is very 
soft, nearly like water, and the time required to stand 
idle would be much less than it would be in sand and 
clay, or sand and shells. 

@. There was no sand and shells, or sand and clay, 
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in the Lake Merritt job, was there? 

A. There was some gravel in Lake Merritt on 
the north arm. 

Q. If you insist on giving explanations of your ex- 
planations, if your explanations are such that they 
require longer explanations than the explanation 
itself, Mr. Lillick cannot objeet to the amount of 
work put upon the Reporter. 

A. I understood you to ask me if there was any- 
thing but mud in Lake Merritt. I replied there was 
considerable gravel. 

Q. I understand that instead of answering the 
questions you are evading the answer and are trying 
to befog the issue. The question is clear enough. 
If you eare to answer it you can. I will ask you 
again if the ‘‘Richmond No. 1,’’ when in operation, 
is not almost constantly moving? 

A. No more so than any other dredger; in fact, 
less so than any other dredger of greater size. 

Q. Of greater size? A. Yes, sir. 

Q. That is, the greater the dredger is the greater 
the movement; is that what you want us to under- 
stand by your answer? 

A. I mean to inform you that a dredge of such 
small power is more tender of being plugged up than 
one of larger size. 

Q. What has that got to do with her movement 
while in operation or being stationary ? 

A. I have explained that to you before. 

Q. Well, explain your explanation, because you do 
not tell me anything. 


920 Richmond Dredging Company vs. 
(Deposition of R. A. Perry.) 

A. I do not know how to explain it any better than 
Ihave explained [758] it. 

Q. Yes, you do. We are going to have it. We 
will keep on getting explanations of your explanation 
until you answer my question. Read the question, 
Mr. Reporter. 

(The Reporter reads the previous question. ) 

A. A large percentage of the time she is. . 

Q. What percentage of the time? 

A. I could not tell you. 

Q. Is it 95 per cent? A. No, sir. 

Q. It is not 95 per cent? A. No, siz. 

Q. When she is not shut down, because you re- 
quire to fix the pipe-line or the pontoon line or to 
make repairs, but when she is in operation, is she 
not moving 95 per cent of the time that she is oper- 
ating ? A. No, sir. 

Q. What percentage would you say? 

A. I should say about 75 per cent of the time. 

Q. 75 per cent? A. Vesesinr. 

Q. Not to exceed 75 per cent? 

A. Not in my judgment. 

Q. Can the ‘‘Richmond No. 1’’ not move her spuds 
easier than the ordinary ship can move her anchor? 

A. You can move a spud quicker than you can 
move an anchor. 

Q. How long does it take to move a spud? 

A. I suppose you can move a spud in 3 or 4 min- 
utes. 

Q. Cannot you do it in less than a minute? 

A. Do you want me to advise you how long it 
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would take simply to lift one spud up? 

Q. To lift the spud that you say anehors it to the 
ground and drop the other one. How long would it 
take? A. I should say 3 to 4 minutes. [759] 

Q. 3 to 4 minutes? A. Yes, sir. 

Q. Have you ever seen that operation performed 
on the ‘‘Richmond No. 1’’? A. Yes; sir. 

Q. You have seen it done in 3 to 4 minutes, have 
you? 

A. That is my judgment about the time it should 
take to make a set-up. That is what is known as 
a set-up. I might explain further— 

Q. Never mind that. 

A. I am going to tell you anyhow. 

Q. I am not asking you about a set-up. In that 
operation you describe she does some swinging in 
those 3 or 4 minutes? 

A. She has to swing to set up and make the opera- 
tion. That is why I tell vou it takes from 3 to 4 
minutes. 

Mr. LILLICK.—You have a right to make your 
explanations, My. Perry. 

Mr. TAUGHER.—Q. I am not asking you that. 
How long does it take to lift the spud and drop an- 
chor? 

Mr. LILLICK.—Mr. Perry, you may answer the 
question and then tell why if vou like. 

A. 3to 4 minutes. 

Mr. TAUGHER.—Q. Can it be done in less than 
that time ? 

A. I have got to ask you a question. 
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Q. Never mind. Just answer my question. I am 
not answering questions. 

A. I have got to ask you a question to know what 
you want. 

Q. All right, you can ask that. 

A. Do you wish me to advise you how long I think 
it will take to lift a spud with the machinery sta- 
tionary ? 

Q. I am talking about ‘‘Richmond No. 1.’’ 

A. A spud on ‘‘Richmond No. 1’’ with the dredge 
remaining stationary, [760] and drop that spud 
again with the dredge remaining stationary ? 

Q. Not the same spud. I do not want that. 

A. Do you want us to lift both spuds and let her 
float away, because that is what would happen? 

Q. No. Lift one spud and drop the other. 

A. Do you wish to know how long it will take to 
lift one spud and drop the other while the dredge will 
remain stationary ? 

Q. All right, tell us that. 

A. I think the spud can be lifted and another 
dropped, if the dredge does not move at all, in 2 min- 
utes. 

@. Can it be done within a half a minute? 

A. No, sir. 

(). Can it be done in a minute on the dredger 
‘‘Richmond No. 1’’? A. I do not think it could be. 

Q. You say it will take 2 minutes with that oper- 
ation. 

A. Yes, sir, not moving the dredge at all. 

Q. How long would it take to perform the same 
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operation, with the dredge moving? 

A. From 3 to 4 minutes. 

Q. How long would it take to lift the spud and 
let her float away? 

A. You ought to be able to lift the spud in a min- 
ute and a half. 

Q. A minute and a half? A. One spud. 

Q. How mueh less than a minute and a half can it 
be done on the dredger ‘‘Richmond No. 1’’? 

A. If you did not have any trouble it might be 
done in a minute anda quarter. 

Q. Could it be done in a half a minute? 

A. I think not. It might be done in some specific 
time, in less time than stated, [761] provided the 
spud did not stick, or we have no trouble with lift- 
ing the gear, which often occurred in faet, we have 
to heave 3 or 4 times many times for 4 or 5 minutes 
before we can get the spud started out of the mud. 

Q. Would you like to explain that explanation any 
further? 

A. No, sir. I do not want to explain any further. 
I want to say why sometimes it takes the spud longer 
than at other times. 

Q. Mr. Perry, where did you get that blue-print 
of the ‘‘Richmond No. 1” that you have introduced 
in evidence ? 

A. We have the tracings of the dredge, or did have 
them in our office. 

Q. Where did you get it? 

A. Mr. Plummer who made the drawing furnished 
it to us. 
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Q. Mr. who? 

A. Mr. Plummer, who was our engineer, who for- 
merly made the plans when in business, with a Mr. 
Wright, running an engineering office. This firm 
made the plans for the Richmond Dredging Com- 
pany. After we chartered the dredge we asked that 
these plans be furnished us so that we could have 
the benefit of them in the operation or repairs of 
the dredge boat. 

@. Did Mr. Cutting and the Richmond Dredging 
Company know that you had a blue-print of the 
dredger ? 

A. I think we asked them to furnish us with what- 
ever they had, and they told us to get them off of 
Wright & Plummer who had the tracings, and we 
could get the blue-print made from the tracings. 

Q. You have used that dredger ‘‘Richmond No. 
1’’ longer than the Richmond Dredging Company, 
its owner, have you not? 

A. I could not say. I do not know how long they 
have used it. 

Q. Do you know when the dredger was built? 

A. No, sir. 

Q. You have a blue-print and various other things. 
Did the [762] man who built the dredger tell you 
how long it had been built ? 

. I did not ask him. 

. Don’t you know how long it has been built? 
. I don’t know when it was built. 

. You don’t know when it was built? 

. I don’t know when it was built. 
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Q. Did you ever try to buy the ‘‘Richmond No. 
ie. 

A. We had several discussions with the Richmond 
Dredging Company about doing some work for them 
over at Richmond, and taking the dredger in part 
pay, and so on. 

Q. Did you not try to buy the dredger ‘ Richmond 
No. 1’’ before it was completed? A. Never. 

Q. Did you ever have any negotiations for the pur- 
chase of that dredger before she was completed ? 

ge No, sit. 

Q. When did you first enter into any negotiations 
concerning the purchase of that dredger? 

Mr. LILLICK.—I enter another protest, Mr. Re- 
porter, against the course of this cross-examination. 

A. We had some negotiations in the spring of 
1911, and furnished certain blue-prints and _ esti- 
mates, and made borings at Richmond. 

Q. L am asking vou about the dredger ‘‘Rich- 
mond’’? 

A. That is what I am trying to tell you if you 
will allow me to proceed with it. 

Q. All right. We will get an explanation of your 
answer, then. 

A. We had a conversation with Mr. Cutting and 
Mr. Wernse about doing some dredging for them 
at Point Richmond. We went over and made bor- 
ings, and made maps, and furnished them to the 
Richmond Dredging Company, and Mr. Cutting, 
maps of the [763] proposed work and estimate of 
our cost of the same. 
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Q. This was a year or two before that I am talking 
of; the first time? 

Mr. LILLICK.—Go on, Mr. Perry. 

A. We made them a proposition to take the 
dredger as part pay for the work. 

Q. Have you finished? 

A. I have finished that answer. 

Q. How many other dredging companies are there 
on the Pacific Coast that you know of, besides the 
Richmond Dredging Company and the Standard 
American Dredging Company ? 

A. Probably about 15. 

Mr. LILLICK.—Mr. Reporter, enter another pro- 
test as to the cross-examination on the ground of its 
irrelevancy, and a notice to the proctor for the libel- 
ant that we will make a motion to tax the costs of 
the deposition to the libelant. 

Mr. TAUGHER.—I wish to enter a_ protest 
against the number of protests that the proctor for 
the claimant is causing to be entered on the record, 
and ask that all those protests be charged against 
him. 

Q. I had quit that line before I had quite com- 
pleted it. When did you first make any offer either 
directly or indirectly or attempted to purchase the 
dredger ‘‘Richmond No. 1’’ from the Richmond 
Dredging Company? A. I do not remember. 

Q. Was it in the year 1908? A. No, sir. 

@. You did not make any offer, or attempt to pur- 
chase her, or have any negotiations concerning her 
purchase in the year 1908? 


Standard American Dredging Company et al. 927 
(Deposition of R. A. Perry.) 

A. Not to my knowledge, not that I remember 
anything about. 

Q. Neither you, nor your company, the Standard 
American Dredging Company? 

A. Not that I am aware of. [764] 

Q. Did you not see that dredge before she was 
completed, the dredge ‘‘Richmond No. 1’? 

A. Not that I remember now. 

Q. You don’t remember of ever having seen her 
in the course of construction? 

A. Not that I remember about at all. 

Q. Now, Mr. Perry, I wish you would answer that 
question that I asked you yesterday, that Mr. Lillick 
protested against. And I ask the Reporter to read 
it. I will withdraw that question now and ask an- 
other. How many companies are there operating 
hydraulic dredgers on the Pacific Coast? 

A. Would you like to have me— 

Q. Just how many? 

A. J will have to figure it up. 

Q. All right, figure it up. If you do not know say 


A. I do not know it without figuring it up. 

Q. All right. 

A. Will you please read the question, Mr. Re- 
porter? (The Reporter reads the question.) Ten. 

Q. Of those ten, the Richmond Dredging Company 
is one, and the Standard American Dredging Com- 
pany is another? 

A. I have not included the Richmond Dredging 
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Company. You must correct that and make it 
eleven. 

Q. How many of these companies operate more 
than one dredger? A. One hydraulic dredger ? 

Q. Hydraulic dredger. I am not talking of any- 
thing else but hydraulic dredger. A. Five. 

Q. Five operate more than one? A. Yes. 

Q. What are the names of those five companies? 

A. The Tacoma Dredging Company; the Puget 
Sound Bridge & Dredging Company; the North 
American Dredging Company; the Standard Amer- 
ican Dredging Company and the San Francisco 
Bridge Company. [765] 

Q. Now, the Standard American Dredging Com- 
pany is your company ? A. Iam president of it. 

Q. You are president of that company? 

A. Yes, sir. 

@. Have you any connection with the Tacoma 
Dredging Company that you have mentioned ? 

A. No, sir. 

Q. Have you any stock in that company? 

A. No, sir. 

Q. Have you any in the Puget Sound Bridge & 
Dredging Company ? A. No, sir. 

Q. Has the Standard American Dredging Com- 
pany? A. No, sir. 

Q. In the North American ? 

A. I have, and have had for 6 or 7 years $39,000 
worth in the North American Dredging Company. 

Q. What is the capitalization of that company? 

A. $1,000,000. 
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Q. How much of the stock is issued 2 

A. $435,000 of par value. 

Q. And how mueh of that stoek have you? 

A. $39,000. 

Q. How much of the capital stock of that company 
have you? A. In shares? 

cy. Ves: A. 395. 

Q. 395,000 shares? 

A. No, sir; 395 shares, or $395,000 worth at par 
value. 

Q. $395,000 worth? 

A. No, sir; I mean $39,000 worth. 

Q. How much of it is issued ? 

A. $435,000 worth. 

Q. Then, you have not more than one-tenth of that 
company ? A. Less than a tenth. 

Q. Less than a tenth interest? A. Yes, sir. 

Q. Has the Standard American Dredging Com- 
pany any interest in that company ? 

A. It has‘no stock whatever. 

Q. Who is the largest stockholder in the North 
Ameriean Dredging Company ? 

A. I guess I am the largest single holder. [766] 

Q. The largest single stockholder ? 

A. Yes, sir. 

Q. Who are the officers of that company ? 

A. C. I. Wright, President; C. F. Guthridge, Vice- 
president. I do not know who the Seeretary and 
Treasurer are. At this time I do not know who they 
are. 

Q. How many dredgers do they own? A. Five. 


930 Richmond Dredging Company vs. 


(Deposition of R. A. Perry.) 

Q. They own five dredgers? 

A. Yes, sir. 

Q. They work in connection with you. You con- 
trol those dredgers, practically, do you? 

A. No, sir; I do not control the dredgers. 

Q. No bids are made without your knowledge on 
any large jobs by the North American Dredging 
Company, are they? 

A. They have made bids without my knowing 
anything about it. J am not everywhere at one time. 

Q. The Standard American Dredging Company 
and the North American Dredging Company do not 
compete for the same work, do they? 

A. No, sir. 

Q. They operate five dredgers, do they? 

A. Yes, sir. 

Q. Five hydraulic dredgers ? A. Yes, sir. 

Q. How many dredgers does the Standard Amer- 
ican Dredging Company operate, own, rather—own 
and operate? A. Hydraulic dredgers? 

Q. Yes. 

A. They own two hydraulic harbor dredgers and 
one hydraulic hopper dredge. 

Q. Is that all? 

A. That is all the hydraulic dredgers. 

Q. That is all of the hydraulic dredgers the Stand- 
ard American Dredging Company either owns or 
controls or operate ? 

A. Yes, sir; that is all. There is one being built 
but that is not done yet. [767] 

@. How many does the San Francisco Bridge 
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Company operate? 

A. They are operating one and are building an- 
other one at the present time. 

Q. How many do they own? A. TR. 

Q. That would be two? A. Yes, sir. 

Q. Have you any stock in the San Francisco 
Bridge Company ? A. No, sir. 

Q. Or working arrangements with them? 

A. No, sir. 

Q. They only work one dredger at the present 
time? 

A. That is all that is working at the present time. 
There is another one that will be started on the San 
Pablo Government work in a short time. 

Q. Are there any other hydraulic dredging com- 
panies in California? 

A. [ think the ones I have named are the prin- 
cipal ones. There might be one or two dredgers 
around. There are additional dredgers in Portland 
that I did not describe that we do not have any in- 
terest in. I know there are two hydraulic dredgers 
up there; but I do not know their owners; some mill 
company owns them, in Portland, Oregon. 

Q. What dredging companies in California oper- 
ate hydraulic dredgers other than the Standard 
American Dredging Company and the North Ameri- 
ean Dredging Company and the San Francisco 
Bridge Company which operates one dredger? 

A. The Pacific Coast Dredging & Reclamation 
Company. 
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Q. Where are they located and how many do they 
operate ? 

A. One; they are located at San Francisco Bay. 

Q. What is the name of that company ? 

A. The Pacifie Coast Dredging & Reclamation 
Company. 

Mr. LILLICK.—We enter another protest, Mr. 
Reporter, at the cost of the cross-examination. 

Mr. TAUGHER.—Q. How many dredgers do 
they operate? A. One. [768] 

Q. Small or large? A. Small. 

Q. Very small? 

A. A 12-inch machine, the same size as the ‘‘ Rich- 
mond.”’ 

@. Is it in operation now, do you know? 

A. I could not say. I have been away from here 
for a couple of months. I do not know what is do- 
ing. 

Q. Have you any interest in that dredging com- 
pany ? A. No, sir. 

Q. What other company ? 

A. The Puget Sound Bridge & Dredging Com- 
pany. 

. Is that in California? 

. Did you say in California ? 

. I said in California only. 

The American Dredging Company. 

. Where is that located? 

In San Francisco. 

Have you anv interest in that? A. No, sir. 
. How many dredgers do they operate? 


DOP-OPOPSO 
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A. They operate at the present time one hydraulic 
dredge; they had another one but it burned up. 

Q. A small or large one? 

A. A good power dredge, with 20-inch capacity, 
and with about. 1,000 horse-power total on the dredge. 

Q. A new or old dredge? 

A. About 3 or 4 years old. 

@. Looked on as an old boat now? 

A. Not necessarily. The life of a dredge boat is 
as much as 20 years. The San Francisco Bridge 
Company has one running 20 years now, doing a job 
for the United States Government in Oakland Creek, 
and doing better work than it ever did. 

Q. They have always operated their own dredge; 
they have not leased it out to anyone else to operate 
for them ? 

A. They have rebuilt the dredger as it might be 
required. When the boiler is played out, they put 
in a new one. The same engines are operating that 
eame in her when she was constructed, the same 
[769] spud engines are there as were in her when 
she was constructed. I personally operated this 
dredge 20 years ago. 


Q. Working for someone else at that time? 

m Yes) sir. 

Q. Working for the owners of the dredge? 

ex. Y OS¥ gir: 

Q. You were employed by the owners at that time? 
=. cs, sir. 

Q. Different care has been taken of that dredger 


than has been taken of ‘‘Richmond No. 1’’? 
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A. T could not say as to that. 

Q. ‘‘Richmond No. 1”’ is practically a pile of junk 
now, is she not? A. Not from my point of view. 

Q. Without those new engines she is practically 
useless ? 

A. That depends on how you look at it; that is not 
my point of view. 

Mr. LILLICK.—Q. State your point of view. 

A. I will-say that the engines are as able to do the 
work now as when we chartered her in 1909. 

Mr. TAUGHER.—Q. You will not consent to 
coming over with us and starting those engines so 
that a test can be made of them? 

A. I have to go away on Wednesday, the 4th of 
October, to Honolulu. 

Q. Will you consent on behalf of the Standard 
American Dredging Company that an examination 
of this dredge ‘‘Richmond No. 1’’ be made by com- 
petent experts in the presence of your representa- 
tives for the purpose of testing the power and condi- 
tion of those engines at the present time? 

A. I shall have to refer that to our attorneys, as 
they are handling that end of the case. I do not 
want to make any statements regarding that part of 
it. 

Q. You know, if you are willing, they will offer no 
objection, don’t you, Mr. Perry? 

A. No, sir, I do not know that. 

@. You don’t know that? A. No, sir. [770] 

Q. You don’t know, if you say it is satisfactory, 
that it will be done? 
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A. I prefer to leave that to the judgment of our 
attorneys, what they want to do. 

Q. You do not want an examination to be made— 
you are not willing to have an examination made for 
the purpose of determining the correctness of your 
testimony ? 

A. I prefer to leave the matter as it now stands. 
T believe that our attorneys have had that up with 
you and have agreed on some method of inspection, 
and so on. 

Q. Mr. Perry, vour attorneys this morning handed 
me a letter, as proctor for the Richmond Dredging 
Company, which states in effect that they will con- 
sent to an examination being made of the dredger 
‘*Richmond No. 1”’ and her engines. 

Mr. LILLICK.—We have no objection to the let- 
ter going in now, but we do object to an excerpt from 
the letter being read into the record. 

Mr. TAUGHER.—Q. I will hand you the letter 
and let you read it. 

Mr. LILLICK.—Q. Read it into the record, Mr. 
Perry. 

A. Very well. (Reading:) 

‘*October 2, 1911. 
J. L. Taugher, Esq., 
Mills Building, 
San Francisco. 

Dear Sir: 

Richmond Dredging Co. v. Dredger Richmond No. 1. 

In response to your oral request for a stipulation 
by us on behalf of the Standard American Dredging 
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Company that your client, the Richmond Dredging 
Company, may within the next thirty days make an 
examination and working test of the dredger Rich- 
mond No. 1, its machinery and equipment (especially 
its [771] engines) now in the custody of the 
United States Marshal under attachment in the case 
of Standard Dredging Company v. Richmond 
Dredging Company, we have to say: 

We have heretofore written a letter to the Marshal 
permitting you and your client to examine the 
dredger and its equipment but without dismantling 
or operating the same. ‘This is as far as we are will- 
ing to go in this direction. While we have no desire 
to hinder you in procuring any relevant and material 
evidence in the case, we are compelled to decline 
entering into the stipulation that you now propose 
for the following reasons: 

1. A working test such as you propose would 
necessarily involve some risk to the dredger and its 
equipment; and we are not willing in the slightest 
degree to impair the security of our writ of attach- 
ment by consenting to any relaxation of the Mar- 
shal’s duty safely to keep the attached property to 
abide by the judgment of the Circuit Court. 

2. The dredger has been idle for more than eight 
months, and a fair test of its working order and 
efficiency could now be made only after thorough 
preparation by men desiring to make it work, and to 
that end adjusting and adapting its several parts 
until the desired purpose should be accomplished. 
Your purpose is to demonstrate that the dredger can 
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be made not to work; and we admit now that that is 
true of this or any other dredger. 

3. Under no possible construction of the plead- 
ings in this case can the present condition of the 
dredger, her engines or other equipment, be consid- 
ered as issue. There are but two issues: For what 
length of time is the 8. A. D. Co. required to pay the 
rental of $50.00 a day; and, is your client entitled to 
come into a court of admiralty to seck to use its pro- 
cess for the purpose of obtaining property [772] 
which does not belong to your client. 

Yours very truly, 
J.S.SPILMAN. 
IRA 8. LILLICK.”’ 

Mr. TAUGHER.—Q. That letter was prepared 
under your instructions, Mr. Perry? 

Mr. LILLICK.—I should like to state that Mr. 
Perry was not consulted about that letter at all. It 
was dictated and signed and a copy of the same 
handed to him just before it was handed to you, and 
he was reading it over at the same time that you 
were. 

Mr. TAUGHER.—Q. This describes your attitude 
in the matter correctly, does it not, Mr. Perry? 

A. I think that describes the position that the at- 
torneys desire to have taken in the premises. I have 
turned the matter over to them to handle now as it 
may seem wise to them. 

Q. You will not consent to an examination of this 
dredger being made now for the purpose of testing 
its repairs, for the purpose of testing the repairs of 
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those engines with witnesses on your behalf being 
present at the time of the examination, and on our 
further undertaking that any damage that will be 
done on the examination of the dredger by us in mak- 
ing that examination we will stand ourselves. 

Mr. LILLICK.—On behalf of Mr. Spilman and 
myself, I desire to state that we have no objection to 
the examination of the dredger and the machinery 
on the dredger, if the engines and machinery are not 
started; in other words, we will give you the fullest 
opportunity to examine not only the dredger but the 
machinery, if the engines are not started, and this 
purely because of the possible damage that may re- 
sult from starting the engines. 

Mr. TAUGHER.—Q. That is, our examination 
cannot go beyond the outside view of the engines or 
the machinery. Read the question to Mr. Perry 
again, and ask him to answerit. [773] 

(The Reporter reads the question. ) 

A. I will leave the matter to be arranged between 
our attorneys and yourselves in any way that seems 
proper. 

Q. Then you approve of this letter, Mr. Perry? 

A. I have to stand by whatever action my attor- 
neys see fit to take in the matter; that is what I am 
paying them for. 

Q. I want to know how you feel about it. 

A. I cannot very well hire a superintendent and 
tell him how to do the job. 

Q. Now, Mr. Perry, are you not the biggest 
dredgerman in the country—on the Pacific slope? 
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A. Sometimes T feel like I am the smallest one. 

Q. I had better change that slightly; The Stand- 
ard American Dredging Company and the other 
companies in which you are interested do more 
dredging work than all the other companies on the 
Pacific Coast, do they not? A. I think not. 

Q. Just think it over for a moment before you 
answer. A. I should say not. 

Q. The Standard American Dredging Company 
and the other dredging companies in which you are 
interested as a stockholder do more dredging work 
than all the other companies on the Pacific Coast 
combined ? A. I should say not. 

Q. You should say not? A Weag sir. 

Q. Which is the biggest dredging company on the 
Pacifie Coast? 

A. I believe the Atlantic Gulf & Pacific Company 
are known as the largest dredging company, having 
offices in the Monadnock Building, in this city, 

Q. Have they any dredgers out here on this coast? 

A. No, sir, but they control the companies that do 
have—own the [774] companies that do have. 

Q. What companies do they own that have them? 

A. The Puget Sound Bridge & Dredging Com- 
pany, and I believe the San Francisco Bridge Com- 
pany. 

Q. The San Francisco Bridge Company only 
operates one dredger, does it not? 

A. Atpresent. They have another one under con- 
struction. 

Mr. LILLICK.—Now, Mr. Reporter, we enter an- 
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other protest against the repetition of the cross- 
examination by proctor for the libelant, and the 
course of the cross-examination, and notify him that 
we will at the proper time apply for an order that 
the cost of his procedure be taxed against the libel- 
ant. 

Mr. TAUGHER.—I am willing to stipulate, Mr. 
Reporter, that a similar protest be considered as 
made by Mr. Lillick after every three questions. 

Mr. LILLICK.—That is good. 

Mr. TAUGHER.—Q. Your companies do more 
work in California, the Standard American Dredg- 
ing Company and the other dredging companies that 
you are interested in do more dredging work in 
California than all the other dredging companies 
put together, do they not? 

A. All what other dredging companies? 

Q. Operating in California. A. No. 

Q. All the other hydraulic dredgers operating in 
California, I mean, or the waters thereof ? 

A. I would not be sure that they do more than all 
the rest put together. 

Q. You would not be sure of that? 

A. No, I would not be sure about it. 

Q. There was a Government job to be done in the 
Stockton Channel and the Mormon Slough, the bids 
for which were advertised to be [775] opened on 
August, 1910, were they not? 

A. I am not familiar that that was the correct 
date. There was a job advertised about that time. 

Q. You knew that the Standard American Dredg- 
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ing Company put in a bid on that job, did you not? 

A. I believe they did. 

Q. You know, also, that the Richmond Dredging 
Company put ina bid on that job, do you not? 

A. Yes, sir. 

Q. Do you know who was the lowest bidder ? 

A. I think the Richmond Dredging Company was 
the lowest bidder. 

Q. Were not those bids opened on the 12th day of 
August, 1910? A. I don’t remember the date. 

Q. How long after the first bids were opened on 
that Government job at Stockton did you notify the 
Richmond Dredging Company that you required the 
return of your dredger ‘‘Oakland’’? 

A. I don’t know how many days it was before the 
company notified them that they wanted the dredger 
‘*Oakland’’ returned. 

Q. Don’t you know it was within three days? 

A. I don’t remember now. I have no records 
here. . 

Q. Don’t you remember, as a matter of fact, it was 
the very next day? 

A. No, sir, I don’t remember that. 

Mr. LILLICK.—Have you the letter, Mr. 
Taugher? And that will fix it. 

Mr. TAUGHER.—The letter is in evidence. 

The WITNESS.—Let me see the letter and then 
I can tell you. 

Mr. TAUGHER.—Q. I am going to refresh your 
memory, 

(A recess was taken until 1:30 P. M.) [776] 
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AFTERNOON SESSION. 

Rk. A. PERRY, cross-examination resumed. 

Mr. TAUGHER.—Q. Did you write that letter, 
Mr. Perry? (Handing Claimant’s Exhibit 814 to 
the witness. ) A. Yes, sir. 

Q. This is a letter dated August 12th, 1910, 
marked ‘‘Claimant’s Exhibit 814.’’ Can you tell me 
how soon after the bids on the Stockton job were 
opened was this letter written ? 

A. I don’t remember the dates of the bids of the 
Stockton job without looking it up in my records. 

Q. Don’t you know this was done within a day 
after the first bids were opened on that Stockton job? 

A. No, sir, I don’t know. 

@. You don’t know? 

A. No, sir, I don’t remember the date that the bids 
on the Stockton job were opened. 

Q. Did the fact that the Richmond Dredging Com- 
pany put in a lower bid than the Standard American 
Dredging Company on that job have anything to do 
with your terminating the lease of the dredger 
‘‘Oakland’? <A. No,’sir. 

Q. Did you not say to Mr. Franks about the time 
that the bids were opened for that job at Stockton 
that Cutting nor the Richmond Dredging Company 
would not do that job for they could not get their 
dredger ? A. No, sir. 

Q. Did you have a conversation with Mr. Franks 
at all? A. Not that I know of. 

Q. Never had any conversation with Mr. Franks in 
or about the month of August, 1910? 
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A. What about? 

Q. In relation to this job at Stockton. [777] 

A. Before the Stockton bids were opened? 

Q. After the Stockton bids were opened. 

A. I don’t remember anything about having any 
conversation with Mr. Franks about the Stoekton 
job. 

Q. Neither before or after the bids were opened? 

Z. No, sir. 

Q. Never had any conversation with him at all? 

A. Not about the Stockton job that I remember 
anything about. 

Q. Do you remember saying anything to him about 
the Richmond Dredging Company or Mr. Cutting? 

A. Not that I remember of. 

Q. Was there any connection between the fact 
that the Richmond Dredging Company put in a 
lower bid for this job and your notice to the Rich- 
mond Dredging Company to deliver up the ‘‘Oak- 
land’’? A. No, sir. 

Q. In how many places is the Standard American 
Dredging Company operating dredgers? 

. At this time? 

Yes. A. Four. 

. Four places? A. Yes; sir. 

. Where are those four places? 

. San Francisco Bay. 

. How many dredgers in San Francisco Bay? 

A. At the present time, one. 

Q. One dredger here only. How many dredgers 
have you over at Oakland ? 
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A. Only one operating now; one is shut down. 

Q. When did it shut down? 

A. About a month ago. 

Q. Where else? 

A. San Pedro or Los Angeles Harbor. 

Q. What is the name of the one here in San Fran- 
cisco Bay? 

A. The dredge we are operating in San Francisco 
Bay is not a dredge owned by the Standard Ameri- 
can Dredging Company but isa [778] chartered 
dredge. 

Q. Chartered from whom? 

A. From the American Dredging Company. 

Q. Chartered from the American Dredging Com- 
pany? A. Yes, sir. 

Q. Are vou a stockholder of the American Dredg- 
ing Company? A. No, sir. 

Q. What is the name of that dredger? 

A. It is known as the ‘‘Uncle Sam.”’ 

Q. Is that a large dredger? 

A. Yes, sir; it is a clam-shell dredger, you under- 
stand. 

Q. How many operating in San Pedro? 

A. Two. 

Q. Two dredgers; what are they? 

A. One known as the ‘‘Oakland,’’ a hydraulic 
dredger; and one a clam-shell dredge known as the 
‘“San Francisco.”’ 

Q. How big a dredge is the clam-shell? 

A. It is a large-size dredge, having a six-yard 
bucket. 
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Q. What is the value of her as compared to the 
“Oakland’’? 
_ She is not worth more than $75,000 or $80,000. 
. Where else are you operating? 
. San Diego. 
How many dredgers there? A. One. 
. What is the name of it? 
Known as the ‘‘South Bay.”’ 
. How big a dredge is that? 
. A 20-inch dredge. 
. 20-ineh hydraulic dredge? A. Yes, sir. 
Where else are you operating? 
Pearl Harbor, Hawaii, T. H. 
How many dredgers there? 
One at present. 
How many have you there? A. One. 
. Just have one dredger there? 
. Yes, sir. 
. Are you operating any place else; is the Stand- 
ard American [779] Dredging Company operat- 
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ing any place else? A. No, sir. 

Q. Is any dredging company in whieh you are an 
officer operating any place else? ms, Yes, Sit 

Mr. LILLICK.—Enter another protest, Mr. Re- 
porter, to the character of the cross-examination, 
with notiee that I shall ask for an order to tax the 
costs of the deposition to the libelant. 

Mr. TAUGHER.—Q. What is the name of that 
dredging company? 

A. The North American Dredging Company, of 
Texas. 
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Q. Any other company? A. No, sir. 

Q. What officer are you in the North American 
Dredging Company of Texas? A. President. 

Q. What is it capitalized at? A. $600,000. 

Q. Are there any other dredging companies in 
which you are a director which are operating any 
other dredgers? A. No, sir. 

Q. Any other dredging companies in which you 
are a stockholder? A. Yes, sir. 

Q. What are they? 

A. The North American Dredging Company. 

Q. What is that capitalized at? A. $1,000,000. 

Q. You are the largest stockholder in that com- 
pany, are you not? 

A. Yes, sir; I have about $39,000 worth of stock. 

Q. $39,000 par value? mr Y eS, Sir, 

Q. That is capital stock of the par value of 
$39,000. A. Yes, sir. 

Q. What is that $39,000 worth? 

A. I don’t know. 

Q. Approximately ? 

A. I think it is worth about 25 per cent of its par 
value. 

Q. What is the value of the contracts that you are 
working on in San Francisco Bay ? 

A. What do you mean by the value? 

Q. Not the value, but the amount of the contract 
price of the work that you are doing in San Fran- 
cisco? [780] 

A. That is indeterminate. We get paid in the cut 
for the amount of the material that we finally place 
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on the levee, and the quantity required to construct 
the levee cannot be told in advance of completion of 
said levee. 

Q. What is the estimated value of that work? 

A. The city engineer of Oakland estimated that it 
would require 210,000 eubie yards at 17 cents. 

Q. That is all the work you are doing in San Fran- 
eisco Bay, is it? 

A. All the work I am doing in San Francisco Bay 
is the construction of this levee that I have men- 
tioned. 

Q. I mean you or the Standard American Dredg- 
ing Company, or the companies you are allied with? 

A. Yes, sir. 

Q. That is all the work you are doing? 

A. Yes, sir. 

Q. In San Diego what is the estimated price of 
the contract to be done by you there? 

A. $120,000. 

Q. What is the contract price of the work to be 
done at San Pedro? 

A. Do you mean the aggregate contracts at San 
Pedro? 

Q. Yes. 

A. I cannot tell you without figuring them up. 

Q. Approximately, or if it will not take too long 
to figure, you had better figure it. 

A. $400,000 or $500,000. 

Q. Between $400,000 and $500,000? 

A. Yes, sir. 

Q. How much does the work at Pearl Harbor 
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amount to? A. When? 

Q. What is the estimated contract price of the 
work that you have in Pearl Harbor? 

A. Uncompleted? 

Q. Yes. A. About $100,000. 

Q. I did not say uncompleted. I thought you said 
when completed. We will reform that question, Mr. 
Perry. What is the contract price of the work that 
you are engaged on in Pearl Harbor? 

A. $500,000. [781] 

Q. What is the contract price of the work being 
done by the North American Dredging Company at 
this time? 

A. A couple of hundred thousand dollars. 

Q. Now, Mr. Perry, did you discover when you 
completed the Walnut Grove job? 

A. December 2, 1910. 

Q. What were you doing with the dredger ‘‘ Rich- 
mond No. 1”’ after December 2d, 1910? 

A. Repairing her. Getting ready to turn her 
back to the Richmond Dredging Company. 

Q. When did you put men aboard her to make 
such repairs? 

A. The men were never discharged entirely from 
Walnut Grove until we turned her back. 

Q. Until what? 

A. We kept men aboard of the dredger all the 
time, from the time we finished at Walnut Grove 
until the time we delivered her at the Richmond 
Canal Company’s property at Richmond, California. 

@. How many men did you keep aboard of her? 
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A. I could not tell you. 

Q. About bow many? A. I don’t know. 

Q. What repairs were being made by those men? 

A. General repairs to the dredger. 

Q. Can you mention any of the repairs that were 
made by them? 

A. I could not give you specific repairs because I 
was not there, and not in charge of the work. Mr. 
Knight was in charge of the work. 

Q. What kind of nen were they? Were they me- 
ehanics or carpenters or what were they—the men 
vou left aboard of the dredger? 

A. They were machinists and carpenters, dredge- 
men. 

Q. Did one man combine in himself all those 
things, machinist, carpenter and dredgeman, or were 
there at least three men aboard? [782] 

A. There were a number of men aboard in their 
own capacity. 

Q. Were there at least three? 

A. More than that. 

Q. Can you tell me who those men were? 

A. No, sir; I don’t know their names, all of them. 
I know Mr. Knight was there a large portion of the 
time looking after the work. That is the only name 
that I know of, without looking up the payrolls. 

Q. Would Mr. Knight know the men who were on 
there? A. Yes, sir. 

Q. Then you were not doing any work with the 
‘“Richmond No. 1”’ subsequent to December 2, 1910? 
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A. We did not do any dredging after December 2, 
1910. 

Q. When were the bids for the dredging of the 
Key Route Basin advertised? 

A. I don’t remember. 

Q. About what time? 

A. I think some time in December, for the levee. 

Q. What is the estimated amount of the work 
that they wanted bids for? 

A. The engineer estimated there were 210,000 
yards in the front levee, and 100,000 in the Fourteen 
Street Levee. 

Q. How much did you say? Give me those figures 
again. 

A. Will you read my answer, Mr. Reporter? (The 
Reporter reads the answer.) I might add, the city 
engineer of Oakland. 

Q. Were you the successful bidder for that work? 

A. No, sir. 

Q. Who got the job? 

A. The bids were all rejected. 

Q. The bids were all rejected? 

A. I might correct that. An attempted award 
was made to either McEnerney or the Pacific Coast 
Dredging Company, I don’t remember which; one 
and the same outfit; and he made an error in his bid 
and bid away below the [783] cost of the work 
and forfeited the bid bond that he put up. Then the 
work was readvertised. 

Q. Who was the successful bidder on the second 
advertising ? A. We were the low bidders. 
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Q. You have it? A. Yes, sir. 

Q. What is the estimated amount of that contract? 

A. I have told you the city engineer estimated it 
at 210,000 yards at 17 cents and 100,000 yards at 21 
cents. 

Q. How much work is to be done in connection 
with that work by the suction dredger? A. None. 

Q. In connection with the filling to be done at the 
Key Route Basin? 

. That is another contract. 

. How much does that amount to? 

. Its estimated amount is about 3,000,000 yards. 
. Has that contract yet been let? 

Yes, sir. 

Who was the successful bidder for that work? 
The Standard American. 

The Standard American Dredging Company ? 
Yes, sir. 

When were those bids opened ? 

. I think it was in January some time. 

. January of what year? A. 1910. 

» 19109 peed 1 i, 

. You still had the dredger ‘‘Richmond No. 1” 
in your possession at that time, and vou were not 
using her, were vou, Mr. Perry? 

A. I think we had returned her at that time to the 
Richmond Dredging Company, had we not? What 
is the date of the return of her? 

Q. You have not returned her at all, as I know. 
T believe vou wrote us a letter along about the 3rd 
of February that you were going to return her to 
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us, or something of the kind, but we [784] re- 
ceived no letter from you in relation to that matter 
until February 11th. Just one other question in re- 
lation to that Stockton job. Who was the lowest 
bidder on that Stockton work when the bids were 
first called for? 

A. I believe the Richmond Dredging Company 
were. 

Q. The specifications were changed, were they 
not, then, subsequent to the putting in of those bids? 

A. I believe a portion of them were changed. 

Q. Then who subsequently got the contract for 
that work ? 

Q. I think Mr. Franks got the contract. 

A. I don’t know whether it was in his name or 
some dredging company that he is interested in; it 
was executed by a clam-shell dredge. 

Q. Who took those photographs of the dredger? 

A. Which dredger? 

Q. ‘‘Richmond No. 1’’ as she was moving across 
from the estuary to Lake Merritt? 

A. Mr. Connor. 

Q. Myr. Connor made them? 

A. I believe so. 

Q. Were you present when they were made? 

A. I don’t remember about being present. 

Q. Can you tell us what repairs were made on the 
dredger ‘‘Richmond No. 1” after December 2d, or 
how long those renairs took? A. What year? 

Q. After December 2d, 1910, after you finished the 
Walnut Grove job? 
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A. We were repairing the dredge until the dredge 
was returned. 

Q. Can you tell us what repairs were made on the 
dredge? 

A. No, sir. Mr. Knight can tell you all about 
that. 

Q. Then, you don’t know whether any repairs 
were made on that [785] dredger after that time 
or not? 

A. Yes, sir; I know the repairs were made hecause 
I have seen the bills and payroll for it. 

Q. Were you on the dredger after December 2d, 
1910? A. Yes, sir. 

Q. Once. 

A. Yes, sir. When she was laying near the Atlas 
Gas Engine Works in Brooklyn Basin. 

Q. Where is that? San Francisco Bay? 

A. In Oakland Estuary, known as East Oakland. 

Q. You were aboard of her then? &. Ves, sir. 

Q. When was that visit made by vou to the “ Rich- 
mond No. 1’’? 

A. Sometime in December when we were work- 
ing on the dredger ‘‘Oakland,’’ we were repairing 
her at the same time; we had a big gang of men 
there. I passed over from the dredger ‘“‘Oakland” 
and went aboard the ‘‘Richmond.”’ 

Q. How long did you stay aboard the ‘“Rieh- 
mond’’? 

A. Probably not more than 20 minutes. 

Q. How many men were working on the ‘Rich- 
mond” at that time? A. Three or four men. 
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Q. Do you know what they were doing? 

A. I don’t know just what they were doing, now. 
I don’t remember. 

Q. Was that the time they were removing the en- 
gines you put aboard and were putting back the old 
engines? 

A. No, sir. They were repairing around there. 
T don’t know what they were doing. 

Q. Did you give any directions as to the repairs 
to be made on her? 

A. No, sir, only in a general way. I told Knight 
to repair the dredge and put her in shape to return. 

Q. Did you tell him to paint the engines? 

A. I don’t know whether I told him to paint the 
engines. [786] I think we told him to clean her 
up, paint up the house, and send her home so that 
she would look like something. 

Q. Were the engines painted on the outside? 

A. I don’t know whether they were or not. I 
have never seen them since. 

Q. Have you the bills for the repairs made on the 
engines subsequent to the Walnut Grove job that 
you were to give this morning? You were to get 
them last night. 

A. Subsequent to the Walnut Grove job? 

. Yes. 

. They are part of the evidence now turned in. 

. They have not been returned in yet? 

. Yes, sir. 

. When? 

. Oh, subsequent? Subsequent to the repairs of 
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the Walnut Grove job? 

Q. You were to get the bills of that today and the 
men who made the repairs. 

A. IT have not been able to segregate those bills, 
but I am informed it was about $300. 

Q. Who knows what they were? 

A. Mr. Knight will know exactly what thev were. 

Q. Mr. Knight? A. Yes, sir. 

Q. You eannot tell us what repairs were made on 
those engines? A. Not at that time, no. 

Q. After vou finished doing dredging work at 
Walnut Grove, you said some repairs were made on 
the old engines, were they not? A. Vesgsitr: 

Q. You do not know what repairs were made? 

A. I do not know myself, personally. 

Q. Do you know by whom they were made? 

A. Mr. Knight had charge of it. I do not know 
personally. 

Q. You do not know who made the repairs, if any 
were made? [787] 

A. I understand the Atlas Gas Engine Company 
made some of the repairs. I believe that the Sam- 
son Iron Works furnished some parts. 

Q. Subsequent to the Walnut Grove job we are 
talking of. 

A. Yes. T believe most of these repairs on the 
dredger itself were made by our own men, Mr. 
Knight and a machinist we had hired, and the 
dredgemen. As to the details of these particular re- 
pairs, Mr. Knight would be able to tell vou clearly 
about them. 
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@. Are the bills for those repairs in the office? 

A. IT asked my bookkeeper to find the bills in con- 
nection with that particular repairs, and he in- 
formed me that the work was so mixed that it was 
hard to segregate the bills showing the exact amount 
of work from the bills that were done on the gas en- 
gines. At the time the labor was performed it was 
paid for, and the labor on the dredge indicated by 
time checks, but said time checks do not segregate 
as to what the men were doing. We would be glad 
to furnish any segregated bills we can find. 

Q. Never mind what you are going to do—how- 
ever, go ahead and make your offer, 

A. As above stated, the bookkeeper states it is im- 
possible to segregate the expenditures made on the 
repairs. 

Q. When were those repairs made on the gas en- 
gines? 

A. During December and January. 

Q. When did Mr. Cutting first tell you that the 
Richmond Dredging Company claimed to own the 
engines that you had put aboard the dredger ‘‘ Rich- 
mond No. 1’’ in substitution for the engines that 
were on there when vou first chartered her? 

A. I guess about three or four months ago. 

. About three or four months ago? 

. Yes, sir. 

. Did he not tell you that in September, 1910? 

Not that I know anything about. 

. Did I not tell you that the Richmond Dredging 
Company claimed [787a] to own those engines, 
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and did you not negotiate with me as to renting the 
dredger from the Richmond Dredging Company sub- 
sequent to the day she was attached by the marshal 
and before she was released on the 14th day of De- 
cember ? 

A. I do not recall any time that I negotiated with 
you at all for the rent of the ‘‘Richmond.”’ 

Q. Did you not spend one evening in my office 
with Mr. Lillick and Mr. Spilman, and either Mr. 
Connor or Mr. Cummins? Don’t you remember that 
one evening the five of us were up there and spent 
practically the whole of one evening endeavoring to 
arrive at some agreement by which you could oper- 
ate the dredger ‘‘Richmond No. 1”’ after she had 
been attached by the marshal? 

A. I don’t think we were negotiating for operat- . 
ing the dredger. We were already operating her, I 
think, 

Q. Yes, you were operating her under a leense 
which I had consented to for 12 days. 

A. I was not a party to any negotiations. 

Q. Were you not up in my office in the Mills Build- 
ing one evening between the 2d and 14th day of Sep- 
tember, 1910, concerning this dredger ‘‘ Richmond 
No. 1’’ which was then under attachment by the 
United States marshal? 

A. I remember calling up there at some time or 
other. I don’t remember the dates or month. 

Q. Don’t vou know it was before the $40,000 bond 
was put up that was filed herein? 

A. No, sir, I don’t know when the bond was filed. 
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I was not here when the bond was filed, I don’t think. 

Q. You were here a day or two before that, were 
you not? 

A. I think not. I think I was in Galveston when 
the bond was filed. [788] 

Q. Will you say you were not in my office be- 
tween the 2d and 14th of September and we can fix 
those dates as the time between which the dredger 
was attached by the marshal and released by the 
Court? 

A. I don’t remember what time I was in your of- 
fice. 

Q. Did you have anything to do with me prior to 
the filing of this libel? 

A. No, sir, I don’t think I ever met you before 
that. 

Q. And you did not see me from that time for sev- 
eral months afterwards, at the time you first met 
time, for several months afterwards? 

A. I think I met you once in the saloon on Mont- 
gomery Street, at lunch time. I don’t remember 
whether that was before or after. 

. We were having lunch in Collins & Wheelan’s? 
. We were each having lunch. 

. We did not have it together? 

. No, sir, we happened to be seated near together. 
. That was several months after? 

. I don’t remember when it was. 

. On the night you were in my office, did you not 
say you were willing to pay us $50 a day provided 
we consented to your taking off the engines when 
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you finished the contract that vou were then? 
* A. I don’t remember what I said. 

Q. You knew at that time that the Richmond 
Dredging Company was claiming to own the en- 
gines that you put aboard the dredger in substitu- 
tion for the engines that were on there, did you not? 

A. Please read that question again. I have got 
mixed up on the question. (The Reporter reads the 
question.) I believe our attorneys advised us some- 
thing to that effect. [789] 

Q. Did you not know yourself that the Richmond 
Dredging Company was claiming to own them? 

A. I never read any of the papers. 

Q. Iam not asking that, Mr. Perry. 

A. I did not read any of the papers at all. The 
attorneys told me that was your contention. 

Q. When did they first tell you that? 

A. I do not remember the date. 

Q. Was it not immediately after the dredger was 
seized by the United: States marshal? 

A. No, sir, because I did not return for some little 
time after that from the East, after the dredger was 
seized. I believe I got a telegram—I am not sure 
of that even—in the east that the dredger had been 
seized or attached by the Richmond Dredging Com- 
pany. 

Q. How long after you got that telegram did you 
start for San Francisco ? 

A. About a month, I believe; I am not sure of that, 
even. 

Q. Did I not ask you when I met you in Collins 
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& Wheelan’s, if you knew me, and you turned around 
and said, ‘‘ Yes, I know you all right’’? 

A. I don’t remember what you said to me in Col- 
lins & Wheelan’s. You said a whole lot of things, 
inside and outside. 

Q. Yes, exactly. Then you want your testimony 
to go to the effect that you were not in San Francisco 
between the time the dredge was seized on the-2d day 
of September, 1910, and: the 1st day of October, or 
thereabouts, 1910? 

A. I could not swear to that. I would have to find 
that out. I have got a memorandum-book that tells 
me where I am. 

Q. You look at your memorandum-book without 
delay and see if you were not here between September 
2d and September 14th, 1910, and in my office. 
[790 ] 

A. I will telephone to my office to get the informa- 
tion you want. 

(The witness telephones. ) 

Q. The information is on its way now, is it, Mr. 
Perry? A. Yes, sir. 

Q. Then we will drop that and come back to it 
presently. How many times since the dredger was 
attached, has Mr. Cutting told you that the Rich- 
mond Dredging Company owned those engines, and 
that they were going to get them or be paid for the 
removal of them? A. I could: not tell you. 

Q. Many times? 

A. No, sir; I have not seen him many times. 

Q. But you did have some conversation with him 
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concerning this thing? A. Probably two. 

Q. Not more than that? 

A. I think not previous to yesterday. 

Q. When did you cause those engines to be re- 
moved from the dredger ‘‘Richmond No. 1”’ that you 
had put aboard there, heretofore described ? 

A. Immediately after the completion of the work 
at Walnut Grove. 

Q. Immediately after? A. Yes, sir. 

Q. That was December 2d: that you completed up 
there? A. Immediately after December 2d, 1910. 

Q. You took one engine off before you took the 
dredger down from Walnut Grove and put it aboard 
the ‘‘Wink’’? A. Yes, sir. 

Q. That was about December 2d that you removed 
that engine? me Ves, sir: 

Q. When did you remove the engine that you got 
from the Atlas Gas Engine Company? 

A. Probably between the 2d and 10th of Decem- 
ber, 1910. [791] 

Q. Under whose instructions were those engines 
removed? 

A. I don’t know how to answer you. I don’t 
know just what you mean. 

Q. What officer of the Standard American Dredg- 
ing Company directed the removal of those engines 
from the dredger ‘‘Richmond No. 1’? | 

A. I don’t know; probably it was myself. 

Q. Probably yourself? Ax I don’teknow that. 

Q. How soon after you completed your contract 
at Walnut Grove did you take the one engine from 
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‘‘Richmond No. 1”’ and install it on the ‘‘Wink’’? 

A. I took the California Reclamation Company’s 
engine from the dredge ‘‘Richmond”’ and installed 
it on the launch ‘‘Wink”’ immediately after the com- 
pletion of the contract at Walnut Grove or shortly 
after December 2d, 1910. 

Q. Did you make any application to the United 
States District Court for the Northern District of 
California, for permission to remove that engine 
from ‘‘Richmond No. 1°’? 

A. Not that I am aware of. 

Q. You made no application for that. You gave 
no instructions to have any application made to that 
court? 

A. I personally did not, and I am not aware that 
anybody else did. 

Q. Did you ask any permission from the Rich- 
mond Dredging Company to remove that engine? 

A. I think not. 

Q. Did you between the time you finished that 
contract and the time you removed that engine and 
installed it on the ‘‘Wink”’ discuss the matter with 
your proctors for the purpose of ascertaining their 
advice as to whether or not it was legal or proper 
for you to remove that engine from ‘‘Richmond No. 
d’’¢ 

A. I rather think we did, as we were guided hy 
their instructions in all our conduct in connection 
with this case. 

Q. Do you know? [792] 

A. I am quite positive as to that. 
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Q. Did they instruct you that you might do it, or 
what was the instruction that they gave you, or the 
advice they gave you with respect to that matter? 

A. They told me to go ahead and take it off. 

Q. They told you to go ahead and take it off. Who 
was it told you that, Mr. Lillick or Mr. Spilman? 

A. I think Mr. Lillick told me that. I telephoned 
him. 

Q. You telephoned to him and he told you to go 
ahead and take it off? A. Yes, sir. 

Q. Acting on that you proceeded to take it off? 

A. Yes, sir. 

Q. Had: you asked him for that advice before you 
had finished the job at Walnut Grove or afterwards? 

A. I think it was before. J have this memoran- 
dum-book here now, if you want to get it. 

@. Where were you between September 2d and 
September 14th, 1910? 

A. On September 2d, I was in Galveston. Ar- 
rived there at11 A.M. On the 3d, 4th, 5th and 6th 
I was in Galveston. On the 7th, 8th, 9th, I was en 
route to Los Angeles via the Southern Pacific Rail- 
road Company. On the 10th I was in Los Angeles. 
On the 11th I was in Los Angeles. On the 12th I 
was in Los Angeles. I left there on the 8 P. M. 
train, that is the Coast Line, for San Francisco, and 
I was in San Francisco on the 13th, and 14th and 
15th. 

Q. You were here when the dredger was released 
by the order of the United States District Court for 
the Ninth District, in Admiralty. 
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A. I don’t know what that date was. 

Q. Do you remember discussing the matter in my 
office prior to the release of that vessel to the Stand- 
ard American Dredging [793] Company on the 
filing of their bond? 

A. No, sir, I don’t remember the discussion. 

Q. Do you remember being in my office? 

A. I remember being there sometime or. other. 
J am looking to see if I can find the time I was there. 

Q. Do you remember being in my office in Sep- 
tember, 1910? 

A. I don’t remember the date, and I don’t see any 
note made of it so far. 

Q. I evidently did not impress you much at that 
time. Has that refreshed your memory ? 

A. I do not see any date there. 

Q. Is your memory still being refreshed as to when 
you were in my office? 

A. I could not tell you the date if you were to give 
me a $1,000,000. 

Q. Do you remember that I told you that the 
Richmond Dredging Company was going to get those 
engines that you put aboard the “‘Richmond No. 1’’? 

A. Do you mean the time that I called at your 
office ? 

Q. Yes. 

A. I don’t remember what the conversation was 
when we were in your office. That is a long time 
ago. 

Q. You just mentioned Galveston. Are you not 
interested in some dredging work in Galveston? 
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4“. Yes, sir. 
Q. You did not mention that. What work are you 
doing there? A. T mentioned all you asked for. 


Q. I asked you if any company in which you were 
an officer or stockholder was doing any dredging 
work ? 

A. If you follow over your questions you will find 
I answered them all. 

Q. What dredging work are you interested in in 
Galveston? A. Filling the causeway. 

Q. What is the price of that work? 

A. A quarter of a million dollars. That con- 
tract will be completed on the 6th day of [794] 
this month, October. 

Q. Are you interested in any dredging work any 
place else other than what you have mentioned ? 

A. Yes, sir. 

Q. Where at? 

A. That is, the North American Dredging Com- 
pany of Texas is interested. 

Q. Where at? A. At Florida. 

Q. What is the contract price of that work ? 

A. The big contract is completed that we had. We 
have only got some small work there now. 

Q. How much is the contract on which you are 
finishing now? How much is the contract price on 
which you have been engaged in that Florida work ? 

A. The one that is completed? 

Q. The contract price of the contract which you 
have completed, and otherwise ? 

A. How many years? 
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Q. How long have you been engaged in that work 
at Florida? 

A. I have been engaged in Florida? 

Q. On the job now? A. IT have been two weeks. 

Q. How long have you been engaged on the con- 
tract, or how long has the North American Dredging 
Company of Texas been engaged on that work that 
vou mentioned, at Florida? 

A. The work I am now engaged on at Florida, 
which is a new contract for the Seaboard Railway 
Company, I have been engaged on about two weeks, 
and we will be done about the 6th or 7th of October, 
I got a wire to-day. 

Q. How big a job was that? 

A. Only 80,000 yards. 

Q. How much a yard? A. 15 cents. 

Q. Have you been interested during the year in 
any work at Florida? Aeeeesy Sir. 

Q. What was the contract price on that work? 

A. A couple of hundred thousand dollars. [795] 

@. Are you interested in any other dredging work 
in anv place else in the world? 

A. You mean, have I got contracts? 

Q. Yes, you, or any of the companies in which you 
are a stockholder or officer? 

A. No, sir, we have not got any contracts to amount 
to anything only what I have told you about. 

Q. I do not mean small jobs. 

A. We cannot take any more contracts than we 
ean do. 

Q. That is the extent of your work? 
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A. I have told you approximately about what we 
have done and what we expect to do. 

Q. I want to get it generally. I do not want to 
pry into your business particularly. I do not want 
to look at it except as it is of interest to me in this 
ease. I am not putting it for the purpose only of 
asking questions. 

A. You know more about my business than any- 
body else now. 

Q. I have not gone into it for curiosity sake. Did 
the Standard American Dredging Company ever 
offer the return of dredger ‘‘ Richmond No. 1”’ to the 
marshal of this court? A. I do not know. 

Q. Did you ever instruct any of the officers or 
agents of the Standard American Dredging Company 
to return it to the marshal of this court? 

A. I did not. 

Q. So far as you know, no offer has been made to 
return it to him? A. I don’t know of any. 

Q. You never gave any instruction to make such 
an offer to the marshal ? A. No, sir. 

Q. No one else in the Standard American Dredg- 
ing Company ever gave any such instructions? 

A. Not that I am aware of. 

Q. Would anyone have a right to do it? 

A. Yes, sir. 

Q@. You knew the exact condition of dredger 
‘‘Richmond No. 1’’ when you first received her? 
You knew the exact repair she [796] was in? 

A. I personally did not examine the dredger 
‘‘Richmond’’ to kuow the conditions. 
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Q. You had your agents do it, did you not, or some 
of your employees? 

A. I don’t know as they did. It was only a little 
job we had to do when we first took her over to San 
Rafael; it was not of much moment; only a small 
job. 

Q. I did not have reference to the San Rafael job; 
I was speaking of the Lake Merritt job. Do you 
know the exact condition of the dredger ‘‘Richmond 
No. 1”’ just prior to your taking her to do the Lake 
Merritt job? 

A. Our office was quite conversant with it being 
operated there at San Rafael for about a month, pos- 
sibly a little longer. 

Q. Did not the Richmond Dredging Company or 
Mr. Cutting or Mr. Wernse, come to you while you 
had the dredger ‘‘Richmond No. 1’’ in Kureka and 
say that they wanted’ their dredger to do some work 
at Richmond? 

A. Wernse was in the office quite often, once a 
month, to get his check. I don’t remember what he 
said. He might have said it to someone else. 

Q. Did not the Richmond Dredging Company 
notify your office they wanted the return of this 
dredge ‘‘Richmond No. 1’’ before you brought it 
back from Eureka? 

A. I don’t know. JI shall have to look up the let- 
ters and see. J don’t remember. I don’t know 
what is in the files. 

Q. And did you not ask them if they could not use 
your ‘‘Oakland”’ on that job? 
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A. I think Mr. Cummins, the vice-president of the 
company, did all the talking about the ‘‘Oakland”’ 
on the Richmond job. 

Q. The relations of the two companics were very 
friendly at [797] that time, were they not, or 
seemed to be? Is that the fact, Mr. Perry? 

A. I think they were as friendly as the average 
people are in doing business. 

Q. Did the Richmond Dredging Company tell you 
about how many yards of filling they wanted to do 
at Richmond with the ‘‘Oakland’’? 

A. I rather think that they did, and I think the 
charter-party states about how many yards they 
wanted to do. 

Q. They told you what jobs they were, and just 
about the extent and nature of the work to be done, 
did they not? 

A. I expect they told' us what they were going to 
do. AsI savy Mr. Cummins had more talk about that 
than I did. 

Q. Was it not understood between the Richmond 
Dredging Company on the one side, and the Stand- 
ard American Dredging Company on the other, that 
if you required the return of your ‘‘Oakland’’ be- 
fore they completed the 400,000 yards mentioned in 
the contract, that you would return without delay 
‘‘Richmond No. 1,’’ and that in effect the Richmond 
Dredging Company was to have its own dredger or 
your dredger until that work was completed? 

A. J think the charter-party stated about when the 
dredger was to be returned. I do not remember the 
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various conversations about that. 

Q. We will refer to the charter-party and have it 
before vou so that you will not make any mistake in 
testifying as to that point. It may be important 
later on. You will see in paragraph 8, Mr. Perry, 
about where that is mentioned. That may refresh 
your mind by just looking it over. 

A. In answer to that question I would say that wu 
we required the dredge ‘‘Oakland”’ to be returned, 
then we would either return the dredge ‘‘ Richmond”’ 
or pay an increased rental per day for such time as 
we might keep it, the reason being that we [798] 
might have the boat employed and have a contract 
part done that we could not well leave. It might 
take the entire time to finish the job. That was the 
reason for an increased: rental if the dredge ‘‘ Rich- 
mond’’ was not immediately returned. This was the 
penalty we were required to pay if we did not return 
the dredge ‘‘Richmond’’ immediately upon being 
notified to do so by the Richmond Dredging Com- 
pany. 

Q. Was that not the reason that the Richmond 
Dredging Company insisted on this condition, that it 
did not want to be left in the middle of its contract 
without its dredger ‘‘Richmond No. 1”’ or the ‘‘Oak- 
land’’? 

Mr. LILLICK.—I submit Mr. Perry does not 
know what was in the Richmond Dredging Com- 
pany’s mind, and the contract speaks for itself and 
is the best evidence of what the intention of the par- 
ties was. 
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Mr. TAUGHER.—Q. Was that not discussed at 
the time, Mr. Perry? 

A. IT was not present when the charter-party was 
concluded. I do not know what the discussion was. 

Q. You had to do with the negotiations for it 
though, had vou not? 

A. Mr. Cummins, the vice-president, and the sec- 
retary, handled this matter. T was away from the 
city. 

Q. So you do not know why the 400,000 vards was 
mentioned in there specifically. That is why that 
specific amount 400,000 yards was inserted in that 
contract? 

A. I suppose that was the amount that they ex- 
pected to do for the Santa Fe Railroad, or whatever 
they were to do it for— 

Mr. LILLICK.—I want to instruct you, Mr. 
Perry, not to assume in your mind what was in the 
mind of the other party. If you do not know what 
the exact situation was in regard to this contract you 
ean simply state that you do not know it. [799] 

A. (Continuing.) Although I have no definite 
means of knowing this. I cannot state why they in- 
sisted on this quantity being put in. 

Q. Did you not talk over that matter with Afr. 
Wernse or Mr. Cutting? 

A. No, sir; I did not have anything to do with that 
part of the deal at all. Mr. Cummins and Mr. Con- 
nor were the fellows who were dickering on that. 

Q. Now, Mr. Perry, in order to learn the construc- 
tion which vou, as the maker of the charter-party 
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of February 26, 1910, and as an experienced dredger- 
man would put on the covenants of that charter- 
party in which the phrase ‘‘reasonable wear and tear 
excepted”’ is used, I will again ask you the question 
which you several times refused to answer yester- 
day. 

Mr. LILLICK.—Which I submit is not so. 

Mr. TAUGHER.—Q. To wit: would you consider 
we were complying with our covenant in that char- 
ter-party of February 26th, Mr. Perry, if the cutter 
gear and the pump and the cables on the ‘‘Oakland”’ 
had become worn by reasonable usage, and we had 
replaced those parts with new parts for our con- 
venience to finish our contract, and then just before 
we returned the dredger to you we took off those 
parts that we had put on and put back the worn and 
discarded ones? 

A. If the dredger was offered up in the condition 
mentioned I should submit the charter-party, to- 
gether with all the facts to our attorney, and request 
him to advise us in regard to what we should do in 
the matter, and I should be governed by his advice. 

Q. What boat towed the dredger ‘‘Richmond No. 
Ll”? up to Walnut Grove? A. The ‘‘ Wink.”’ 

Q. What boat towed the dredger ‘‘Richmond No. 
1” from Walnut [800] Grove back to San Fran- 
cisco Bay? 

@. How much rent was the California Reclama- 
tion Company to charge the Standard American 
Dredging Company for the engine during the time 
that it had the engine belonging to the ‘*‘Wink’’? 
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A. At the rate of $200 per month. Charges were 
“made in accordance therewith. 

Q. When was that price fixed ? 

A. It was fixed at the time the engine was turned 
over to them. It was the same price as the Atlas 
gas engine was, starting in in July. The Standard 
American Dredging Company paid the California 
Reclamation Company $833.33 rent. 

Q. You did not get the cost of those repairs that 
were made on the gas engines subsequent to the time 
that you took them off of the dredger ‘‘Richmond 
No. 1’? 

A. I explained to you that it has been almost im- 
possible to get the segregated cost, but they estimated 
the cost as near as they could at $300. 

Q. That cost was mostly for time of the men that 
you had on the dredger ? 

A. I could not tell you correctly. 

Q. Was not that charge principally for putting 
the engines back in place and connecting up their 
‘piping and painting them? 

: A. No, sir, it would not amount to that much 
money. 

, Q. Putting in new piping? 

, A. No, sir, because that was charged in another 
manner against the general cost of overhauling the 
dredge and returning it. 

Q. Can you give us the bills for the repairs made 
on the engines of the ‘‘Richmond No. 1°’ segregated 
from the expense of repairing the dredger? Can 
you have that done for us? I would not ask vou to 
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stay here for that yourself. 

A. I will instruct the office to have prepared this 
information in the best form possible that can be ob- 
tained in the [801] office. We have no objection 
to furnishing all the vouchers and everything else 
vou wish in connection with it. 

@. With the names of the men who did the work. 
We would like to cross-examine them if we have the 
opportunity. What was the other information that 
you were going to give me? 

A. You wanted to know the pipe purchased for 
the Lake Merritt job and the dates. I will give them 
to you. February 8, 1909, 56 lengths, 12 inches 
diameter, No. 12 shore pipe, 163514 feet at 7714¢ 
per lineal foot equals $1,267.38. Ditto, February 
17th, 26 lengths of 12-inch pipe, the same as the 
other, only 75984 feet lineal at 7714¢, $588.81. The 
third item is 34 lengths, 12 inch diameter, No. 10 
pontoon pipe, 79114 feet at $1.00 per foot, $791.25. 
February 25th, 1909, 55 lengths, 12 inches in diame- 
ter, 12 shore pipe, 1605 1/6 feet at 7714¢, $1,244, 
making the total number of feet 4,791 7/12 feet lin- 
eal. Total cost $3,891.44. 

Q. Is that the whole of the pipe that was pur- 
chased or used in the Lake Merritt job? 

A. Yes, sir, that is all I know about except what 
we brought over with the dredge when she was 
brought over. JI don’t know just what that was. 

Q. Was there not 15-inch pipe used on that job? 

A. There was some pipe brought away with the 
dredge. J think that was 12-inch pipe. I don’t 
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know how many feet it was. My recollection is there 
were some 400 or 500 feet of 15-inch pipe, but T am 
not sure about it. 

Q. Was it returned to the Richmond Dredging 
Company at Richmond when you put the dredger 
back in the canal? A. I don’t know. 

Q. How much pipe did you send back to Rich- 
mond when you put the dredger in the canal at Rich- 
mond in the early part of 1911? [802] 

A. Approximately something over 1,000 feet. 

Q. Something over 1,000 feet? 

A. Yes, sir. You asked me also how much pipe 
we purchased for the Walnut Grove work. 

Q. Yes. 

A. If you want all this thing in detail I can give 
it to you. 

Q. Just generally. A. Total 1,602 feet. 

Q. When did you purchase that? 

A. It was purchased on July 2d, July 6th, 12th, 
16th, from W. W. Montague & Co., shown on our 
voucher 2879. I told you there were 1602 feet, and 
it cost $1,637.15. In addition to the pipe there were 
four elbows. Anyway the whole business cost 
$1,637.15. 

Mr. TAUGHER.—I think that will conelude my 
vross-examination. 


Redirect Examination. 

Mr. LILLICK.—Q. As I understand you, Mr. 
Perry, as it was given on cross-examination, a great 
portion of that was taken from data furnished you 
by the office and information obtained by vou from 
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either officials of the company or employees of the 
company; is that a fact? 

A. Considerable of it, yes. That is the only way 
I have of knowing about everything. 

Q. Do you care to be understood as vouching for 
the amount of hours and particular statements of 
cost, and things of that sort as they were given in 
your cross-examination, without making any: allow- 
ance for a possible error that an accountant in your 
office might make? 

Mr. TAUGHER.—I object to the form of the 
question and will, of course, object to the materiality, 
or the right of the witness to say anything at the end 
of his cross-examination to [803] modify or take 
away the sting of his statements that he might have 
made in there. 

A. I would not like to guarantee that the additions 
showing the actual hours operated by the dredgers 
and the yardage excavated are absolutely correct. I 
have taken these statements to be correct from the 
office as they have been compiled by the office force. 

Mr. LILLICK.—Q. To the best of your knowledge 
and to the best of your information and belief, they 
are correct, are they? A. Yes, sir. 

Q. There is a possibility that in some particular 
instance there may be an error by reason of a mistake 
in addition or something of that kind? 

A. Yes, sir. There is always a chance for an error 
in any accountant’s statements. 

Mr. TAUGHER.—Q. You are quite willing to 
stand by the statements made in your cross-exam- 
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ination, or do you want to modify those answers by 
some general modifying clause such as this? 

A. Any statements that I have made of my own 
knowledge I have no reason to make any corrections 
for. Sueh information that T have given, which has 
been taken from the office, should there be any error 
in it, I wish to state that I have only given the best 
information that is obtainable. 

Mr. LILLICK.—Q. And it is your present belief 
that every statement you have made here is true? 

A. I believe that every statement I have made is 
absolutely correct and truthful. 

Q. In August, 1910, had vou any contract which 
required the use of a hydraulic dredger ? 

A. Yes, sir. [804] 

Q. I hand you a letter on the letter-head of the 
Monarch Oil Refining Company, dated June 18th, 
1910, which purports to be signed ‘‘Monarch Oil 
Refining Company by George A. Douglas, Secre- 
tary,’? and ask you whether or not that is a docu- 
ment that you have had in your office (handing). 

A. Yes, sir, that is correct. 

Q. And is the original of the letter or contract un- 
der which you had certain work to do for the Mon- 
arch Oil Refining Company ? A. Yesasir. 

Mr. LILLICK.—I offer that letter in evidence and 
ask that it be marked Claimant's Exhibit No. 17. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
17°’ and is as follows:) 
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[Claimant’s Exhibit No. 17.] 
“MONARCH OIL REFINING CO. 
Refiners of Petroleum. 

90 Clay Street. 

San Francisco, Cal. 

June 18, 1910. 
Standard American Dredging Co. 
712 ‘Merchants Exchange, 
City. 
Dear Sirs: 
ATTENTION TO MR. R. A. PERRY. 

We beg to say that we hereby accept your bid of 
June 7th, for filling in at our property at West 
Berkeley, as per blue print by Mr. Howard C. 
Holmes, and dated May 16, 1910, to the top of fill, 
as noted thereon, for the total sum of seventy-four 
hundred and twenty-five dollars ($7,425.00). 

The above work to be done to the satisfaction of 
our Engineer, Mr. Howard C. Holmes, and to begin 
on orabout the [805] 1st of August, 1910. 

Yours truly, 
MONARCH OIL REFINING CO. 
By GEO. A. DOUGLAS.”’ 

Q. I hand you a letter dated August 12th, 1910, 
purporting to be signed by the Monarch Oil Refining 
Company, by George A. Douglas as secretary, and 
ask you whether or not you know Mr. Douglas’ sig- 
nature (handing). A. Yes, sir. 

®. Is that Mr. Douglas’ signature on exhibit 17 
just offered in evidence? A. Yes, sir. 


Standard American Dredging Company et al. 979 
(Deposition of R. A. Perry.) 

Q. Did the Standard American Dredging Com- 
pany receive that letter from the Monarch Oil Re- 
fining Company, on or about the date of that letter? 

=. Yes; sir. 

Mr. LILLICK.—We offer this letter in evidence 
and ask that it be marked Claimant’s Exhibit No. 18. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
18”’ and is as follows:) 


[Claimant’s Exhibit No. 18. ] 
“MONARCH OIL REFINING CO. 
Refiners of Petroleum. 

90 Clay St. 

San Francisco, Cal. 

Aug. 12, 1910. 
Standard American Dredging Co. 
Merchants Exchange Bldg. City. 
Gentlemen: 
Attention to Mr. Perry. 

I beg to say that the bulkhead being constructed 
at our plant at West Berkeley will be completed in 
10 days. 

Kindly arrange to commence work accordingly 
about that time and rush to completion as quickly as 
possible and oblige. 

Yours very truly, 
MONARCH OIL REFINING COMPANY. [806] 
By GEO. A. DOUGLAS, See’y.”’ 

Q. Had you had any verbal communications with 
Mr. Douglas previous to the receipt of the letter un- 
der date of August 12, 1910, in regard to the contract 
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referred to here? 

A. He told us some time before that that they were 
going to have the bulkhead done, and wanted us to 
get started. Thev did not want the filling delayed, 
as they wanted to put up some buildings there. We 
told them we would get started so as to finish the 
work without anv unnecessary delay. 

Q. What dredger did you use on the work provided 
for in the contract? 

A. The Standard American Dredging Company’s 
dredge ‘*Oakland.”’ 

Q. After having this verbal communication from 
Mr. Douglas in regard to it, did you communicate 
with the Richmond Dredging Company in regard to 
the ‘‘Oakland’’? 

A. I told Mr. Wernse once, when he was down in 
the office, that we had taken a job to fill in a bulk- 
head for the Monarch Oil Company and they would 
soon have the bulkhead ready, and I asked him at 
that time if he would soon be through with the fill 
they were making at Richmond. 

Q. Did you, after that conversation with Mr. 
Wernse, follow up the notice with any written com- 
munication ? 

A. I don’t remember. I could not tell you that 
without reference to the office files. 

Q. Do you remember one of the exhibits intro- 
duced in the case marked ‘‘Claimant’s Exhibit 814,”’ 
and I will ask you whether by refreshing your recol- 
lection you can state what you did in the way of noti- 
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fying the Richmond Dredging Company of the situ- 
ation? 

A. TI wrote a letter to the Richmond Dredging 
Company. 

Q. That letter is ‘‘Claimant’s Exhibit 814,’’? 

A. Yes, sir. [807] 

Q. Speaking from your knowledge of the situation 
of the Standard American Dredging Company on 
or about August 12th, 1910, and the cross-examina- 
tion which you have been subjected to as to the effort 
of the Standard American Dredging Company to 
prevent the Richmond Dredging Company from bid- 
ding on work, did the company withdraw the ‘‘Oak- 
land’’ from the Richmond Dredging Company, or 
notify them that the Standard American Dredging 
Company desired the ‘‘Oakland,’’ have any intent 
by so doing to prevent the Richmond Dredging Com- 
pany from either bidding upon contracts, or using 
the ‘‘Oakland’’? 

Mr. TAUGHER.—I object to the form of the ques- 
tion upon the ground that it is too complex, involved 
and leading and suggestive, and calling for facts to 
be found and determined by the Court. 

A. No, sir. The only object we had in ealling for 
the return of the ‘‘Oakland”’ was to comply with our 
obligation to the Monarch Oil Company, which was 
pressing, and this was the only dredger available that 
we had to do this work with. 

Mr. LILLICK.—Q. I hand vou a letter dated Sep- 
tember 3d, 1910, purporting to be signed by George 
A. Douglas. and ask vou whether or not that is Mr. 
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Douglas’ signature, and if it is, whether you received 
the letter on or about the date thereof (handing). 

A. Yes, sir, that is the signature, and I received 
the letter. 

Mr. LILLICK.—We offer the letter in evidence 
and ask that it be marked Claimant’s Exhibit No. 19. 

(The letter is marked ‘‘Claimant’s Exhibit No. 
19’’ and is as follows:) 


[Claimant’s Exhibit No. 19.] 
‘“MONARCH OIL REFINING CO. 
Refiners of Petroleum. 

90: Clay: St. 

San Francisco, Cal. [808] 
Sept. 3, 1910. 
Standard American Dredging Co. 
712 Merchants Exchange Bldg. 
San Francisco, Cal. 
Gentlemen: 

I beg to say that we have contracted for doubling 
the capacity of our Plant at West Berkeley, and it 
is imperative that the work of filling should be taken 
up immediately. 

I wish you would give this matter your prompt 
attention, and advise us at once when we can expect 
this work to be done, as you first advised me that the 
dredger would be in readiness to commence the first 
of this month. 

Yours truly, 
MONARCH OIL REFINING CO. 
By GHO. A. DOUGLAS, Secretary.”’ 
Q. I hand you a carbon copy of a letter dated 
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September 6th, 1910, which is unsigned, but marked 
“W. A. H. C.,’’ and ask vou where that carbon copy 
was obtained from. 

A. This earbon copy was obtained from the office 
files of the Standard American Dredging Company. 

Q. What about the original of the letter? 

A. The original was mailed to the Monarch Oil 
Refining Company. 

Mr. LILLICK.—I offer that letter in evidence and 
ask that it be marked Claimant’s Exhibit No. 20. 

(The letter is marked ‘‘Claimant’s Exhibit No. 20” 
and is as follows:) 


[Claimant’s Exhibit No. 20. ] 
‘“Cal., Sep. 6, 1910. 
Monarch Oil Refining Co., 
#90 Clay St., 
San Francisco, Cal. 
.Gentlemen:— [809] 
Attention to Mr. Douglas. 

In answer to your letter of September 3rd: We 
beg to inform you that we are bringing our dredge 
over from Point Richmond and it will be at your 
West Berkeley plant tomorrow, September 7th. We 
expect to be started with the filling at the latest by 
Friday, September 9th, and will push the matter to 
an early completion. 

Respectfully yours, 
STANDARD AMERICAN DREDGING 
COMPANY, 
By 
mM. A.C.” 
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Q. Referring to the letters dated September 3d 
and September 6th, 1910, had you any personal com- 
munications with Mr. Douglas over the telephone or 
otherwise, with regard to the subject matter of the 
letters? 

A. Douglas rang up the office several times and 
asked about when we were going to get started on the 
fill. We told him we would get at it as quick as 
possible. 

Q. Referring to gas engines, particularly with 
reference to their use on a dredger of the character 
of ‘‘Richmond No, 1,’’ in your opinion, Mr. Perry, 
does it make any difference as to the strain on the 
engine whether the dredge is working in sand or in 
soft mud? 

A. You refer, I presume, to the engine driving the 
centrifugal pump? 

Q. Yes. 

A. No,sir. Ido not think the strain on the engine 
would be any greater pumping sand than it would 
mud. 

@. Does the sand come in contact with the engine 
im any way? A. No gir. 

Q. Does it come in contact with any part of the 
engine ? A. No, sir. [810] 

Q. What, if you know, was the result of the action 
of the mud and other material that was pumped 
through the discharge pipe at Lake Merritt upon the 
pipe? A. What do you mean by the action? 

Q. What was the result? How did it affect the 


pipe? 
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A. The action of the mud on the pipe is not severe 
like the action of sand or gravel on the pipe as to 
wear. 

Q. There was gravel in the Lake Merritt job, was 
there not? 

A. A small amount as compared to the whole quan- 
tity of material handled. 

Q. Do you personally know whether or not the pipe 
that was used on the Lake Merritt job, was worn out 
on the job? 

A. A portion of it was worn and destroyed on the 
job, and the rest of it was partly worn on the job. 

Q. Where was the balance of that pipe taken. if 
you know—the portion that was not worn out? 

A. We transported such a pipe when we first 
started the Eureka job, to Eureka for use at that 
place. Later, we transported to Eureka for use on 
that job an additional quantity of pipe. After com- 
pleting the work at Eureka, the pipe was returned to 
San Francisco, such portion of it that was not worn 
out, and that pipe, together with the balance of the 
pipe that had been held over in San Francisco after 
completion of the Lake Merritt Job, was transported 
to the Walnut Grove job. The pipe had become 
somewhat worn by the time it reached the Walnut 
Grove job—what was left of it—and before the Wal- 
nut Grove job was completed it was largely worn 
out, most of it, so much so that we were obliged to 
purchase some considerable additional pipe, probably 
about 1,500 feet, for the purpose of providing suff- 
cient pipe at Walnut Grove. The [811] Walnut 
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Grove pipe-line at no time exceeded, I believe, more 
than 2,500 feet at one time; possibly 3,000 feet at 
some time. 

Q. Do you know whether or not the pipe that had 
not been worn out was returned to the Richmond 
Dredging Company, or offered to be returned to it 
when the dredger was tendered to it? 

A. I believe it was. 

Q. In your cross-examination you stated that the 
men who were working on the dredger just before 
she was tendered back to the Richmond Dredging 
Company, painted her up so as to make her look like 
something. Do you want it understood that the 
work was done for the purpose of glossing over de- 
fective repairs? 

Mr. TAUGHER.—I object to the question upon 
the ground that the question is leading and sug- 
gestive. 

A. No, sir. I wanted my answer to the question 
to be understood, that the answer or statement made 
was that the house was dirty and greasy, and we 
scrubbed it off and put a coat of paint on it. Those 
were the instructions to our men who cleaned up the 
boat so as to be presentable to return. 

Mr. LILLICK.—Q. Mr. Perry, will you explain 
what you meant in your cross-examination when, in 
reply to one of the questions asked you by Mr. 
Taugher, you used the language, ‘‘I told them to 
paint her up so as to make her look like something,”’ 
with reference not only to the deckhouse but to the 
engines? 
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A. My explanation of that is that it is eustomarv 
to keep machinery on our dredgers painted at times, 
so that they would have a good appearance, as well as 
otherwise. That is the reason for my issuing orders 
to paint the dredge up, so that it would look like 
something, not look like it was uncared for. 

Q. Do you know whether or not any instructions 
were given any of the workmen working on her at 
that time to cover any defects with paint? [812] 

A. No, there was no instructions of that kind 
given. 

Q. Referring to the lease which is marked as 
‘‘Claimant’s Exhibit 5,’’ between the Atlas Gas En- 
gine Company and R. A. Perry, will you state in what 
capacity you acted in signing that lease, and for 
whose account, if any, you signed it? 

A. I acted as the agent of the Standard American 
Dredging Company, and signed the lease on their ac- 
count. 

Q. Do you know the construction of the ‘‘Rich- 
mond No. 1’’ well enough to know whether or not 
engines of more than the capacity of the engines 
which were first on board her would by their action 
strain the timbers of the dredge? A. Yes, sir. 

Q. Would the engines which you placed upon the 
dredger after removing those originally upon her 
have in any way strained her hull or timbers or been 
of any more detriment in the way of wear and tear 
upon the dredger than the engines which were orig- 
inally on board of her? 

Mr. TAUGHER.—I object to that question on the 
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ground that it is complex, involved, leading, sug- 
gestive, and calling for the conclusion and opinion of 
the witness, and a fact to be found by the Court. 

A. No, sir. 

Mr, LILLICK.—Q. Is it any more trying upon a 
dredger in the way of wear and tear to elevate mate- 
rial sucked up through her suction pipe and cutter 
and then up on the shore at 10 or 12 feet than it is 
to raise the same material 2 feet? 

A. No, not any harder on the dredger. 

Mr. TAUGHER.—I object to that question on the 
ground that it is involved, leading, suggestive, and 
calling for the opinion and conclusion of the witness, 
and a fact to be found by the Court. [813] 

Mr. LILLICK.—Q. Referring to the charter- 
party, Mr. Perry, what was the result to the engines 
which were originally upon the dredger by replacing 
them by other power? 

A. The fact that the engines were laid up more 
than half the time during the charter-party was a 
saving on the engines and a betterment of the engines, 
for the reason they were not operated the full time 
that they would have been had we not supplied other 
engines with greater power to take their place. 

Q. Would that same result follow from your use 


of an electric motor at Eureka? we Mies 
Q. And by your use of a booster and other aids? 
A. Yes, sir. 


Mr. LILLICK.—tThat is all, Mr. Perry. 


Recross-examination. 
Mr. TAUGHER.—Q. The rust that was allowed 
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to eolleet on those engines while you were not using 
them was a betterment for the engines? 

A. The engines were thoroughly oiled and the 
evlinders filled with oil when we laid them up. 

Q. I want to know that—all the time that they 
were idle? A. They were supposed to be. 

Q. Well, then, I understand that one of the rea- 
sons that you object to an examination being made 
of this dredger or those engines starting is because 
the rust that is on there now might prevent the en- 
gines from turning over? 

A. The valve gear is composed of small pins and 
mechanism, and it would be necessary, in my opinion, 
to have those all removed and cleaned up and over- 
hauled: before attempting to operate those engines. 
It is always done in laying up a steam engine. 

Q. Have you been keeping those engines oiled, 
those cylinders oiled, and the various parts of the 
engines, since the 3d day of February, [814] 
1911? 

A. The instructions that the watchman had was to 
take care of everything on board the dredger and 
look after it properly. I cannot tell you what he 
did. | 

Q. Was that to safely hold, or to keep in repair? 
That is the instruetions, to safely hold it? 

A. The instructions to my watehman was _ to 
safely care for the dredger and all parts belonging 
thereto while he was watchman on the dredger. 

Q. Was he just to safely hold it or safely protect 
it, or was he to keep it in repair? 
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A. He was to keep it greased up and attended to. 
Any place we lay up a set of engines we smear them 
with grease. 

Q. I am talking about these engines; these engines 
did not belong to you. 

A. It don’t make any difference; to take care of 
them. 

Q. Did you keep oil on those engines over there 
after the 3d day of February, 1911, on those cylin- 
ders? 

A. As I have stated, the instructions to the watch- 
man were to care for the dredger and all parts be- 
longing thereto. 

. What was the watchman’s name? 

. Mr. Gustavson. 

. He is not aboard the dredger now, is he? 

. I think not. 

. Is he still in your employ? 

. L believe he is, but do not know. There is so 
many men working for us that I could not keep track 
of them. 

Q. Did you instruct him to make repairs on the 
dredger as might be needed ? 

A. He was given instructions to take care of the 
dredger while it was laid up. 

Q. Were a part of his instructions to keep it in 
repair? [815] 

A. There was no repair to be made when laid up; 
the repairs were all made before he was put in charge 
as watchman. 

Q. Did you instruct him to keep it oiled so that 
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rust would not accumulate on the various parts of 
the engine and on the other machinery of the 
dredger ? 

A. He was instructed to keep things greased up 
and take care of everything. 

Q. Keep the rust from accumulating on there? 

A. That is part of the watechman’s business. 

Q. But beeause of the rust that might have ac- 
cumulated over there you are not willing we should 
make an examination of the dredger? 

A. I have not said anything about what I was will- 
ing to do at all. 

Q. Your attorneys, proctors, under your instruc- 
tions, are not willing to. 

Mr. LILLICK.—Mz‘. Perry has already stated that 
we wrote that, as I remember it—I do not know 
whether he said it or not, but that is a faet. 

Mr. TAUGHER.—@. Isn’t that the reason you 
allege for your unwillingness to permit us to make an 
examination of the dredger, to wit, that the rust that 
might have accumulated on there might prevent the 
engines now from operating at all? 

A. My reasons have been elearly stated before, 
that I am willing to be governed by the instructions 
that my attorneys have handed me in reference to 
this particular matter. 

Q. Now, Mr. Perry, was it to perform this con- 
tract with the Monarch Oil Refining Company that 
you notified the Richmond Dredging Company that 
you wanted the return of your dredger ‘‘Oakland*’? 

A. Yes, for this particular work. 
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Q. It was to complete this particular job that you 
notified them that you wanted your dredger back? 

A. Yes. [816] 

Q. Now, why did you wait until the 12th of August 
to notify them that you wanted this dredger back 
when you got this letter on the 18th of June? 

A. According to the contract, which was dated 
June 18th, 1910, it was stipulated that the work was 
to begin on or before the Ist of August, 1910. The 
contract, as before stated, was to begin on or about 
that time. The time of the completing of the bulk- 
head was not definite. We did not want to press the 
time of commencing the work unnecessarily. The 
Monarch Oil Refining Company telephoned us a time 
or two wanting to know when we were going to get 
started, and I kept standing them off, I wanted to 
be sure the bulkhead was well done before starting; 
then they followed that up by other letters demand- 
ing, after waiting a short length of time, that we 
start work forthwith. 

Q. The fact that the bids for the dredging work 
at Stockton were opened on the 12th day of August, 
1910, had nothing whatever to do with or no con- 
nection by way of cause or effect with your letter 
terminating the lease of the dredger ‘‘Oakland’’? 

A. No, sir; the only reason that we asked for— 

@. You can answer that yes or no. 

Mr, LILLICK.—He has answered no. Let him 
finish his answer. 

A. The only reason that we asked for the dredger 
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back was to fulfill our obligations that we had on 
hand. 

Mr. TAUGHER.—Q. Namely, this contract with 
the Monarch Oil Refining Company for $7,425? 

A. Yes. 

Q. That is your reason ? A. Yes. 

@. Now, could you have procured any other 
dredger to do this job? A. Not that I know of. 
[817] 

@. You could not have procured another dredger 
to do this httle job of $7,425? A. No. 

Q. What? A. No. 

Q. Did you do this job with the ‘‘Oakland’’? 

A. Yes. 

Q. Did you complete it? A. Yes. 

Q. Now, at the time you served notiee on the 
Richmond Dredging Company terminating their 
lease of the ‘‘Oakland’’ you knew that they had not 
finished their 400,000 cubie yards of filling at Rich- 
mond, did you not? 

A. I did not know what thev had done at that 
time. 

Q. Well, you knew they were still working at it, 
didn’t you? Where is that letter of August 16th 
terminating that contract? Haven’t we got that? 
You wrote that letter, didn’t you, terminating the 
lease (handing) ? A. Noes) 

Q. You knew at the time that they were still 
doing dredging work over there with the ‘‘Oakland,”’ 
didn’t you, when vou wrote that letter? 

A. I might have known—I don’t know whether 
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I knew they were through or about through, or 
whether they were willing to stop, or what the con- 
dition was. 

Q. Well, you did not know it of your own knowl- 
edge? 

A. Thad no way of knowing it of my own knowl- 
edge. 

Q. Didn’t you know they still used the dredger 
‘‘Oakland’’ over on that job—did you instruct Mr. 
Connor—what was Mr. Connor’s position in the 
eompany ? A. Secretary. [818] 

Q. Did you instruct Mr. Connor, Secretary of the 
Standard American Dredging Company to notify 
the Richmond Dredging Company that you termin- 
ated the lease of the ‘‘Oakland’”’ and required its re- 
turn to you? 

A. Why, that letter states, Mr. Taugher, that I 
am the fellow that wrote the letter. 

Q. You wrote the letter and Mr. Connor gave it 
to them? A. I don’t know who delivered it. 

Q. You don’t know who delivered it? 

A, Mogsir: 

Q. Did Mr. Connor tell you that he had a conver- 
sation with Mr. Cutting and that Mr. Cutting in- 
formed him that they would complete the work they 
had to do with the ‘‘Oakland’’ in about three or 
four weeks? A. I don’t remember. 

@. You don’t remember? Do you remember any 
conversation? Do you remember his reporting any 
such conversation as that? A. Noxsir. 

Q. Did you make any inquiry before terminating 
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that lease as to whether or not the Richmond Dredg- 
ing Company had completed 400,000 yards of filling ? 

A. I don’t remember about making any inquiry. 

Q. Did you know at the time that you sent them 
that letter that you were not going to turn over 
their dredger ‘‘Richmond No. 1”’ to them? 

A. I did not know anything about it at that time. 

Q. Well, did vou know on the 12th of August, 
1910, how long it was going to take to complete the 
Walnut Grove job? A. No. 

Q. Did vou know about how long it would take 
vou? 

A. We expected to get done at least a month and 
a half quicker than we did. We did not have very 
good luck when we started. [819] 

Q. When did you start the Walnut Grove job— 
well, Mr. Perry, did vou know on the 12th of August, 
1910, about how long it was going to take you to com- 
plete the Walnut Grove job with the ‘Richmond 
No. 1’’? 

A. Our estimate was we could do the job all told 
in 90 days. 

Q. I am asking vou on the 12th of August, when 
you served that notice terminating the lease of the 
‘“‘Oakland’’? 

A. Yes, we thought we could do the job in 90 days 
at that time. 

Q. In 90 days from the 12th of August? 

A. Yes. 

Q. Then you did not intend to turn over the 
‘**Richmond”’ for at least 90 days after you served 
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a notice terminating the lease of the ‘‘Oakland’’? 

A. I don’t know what we intended at that time 
about the ‘‘Richmond.”’ 

Q. And you made no inquiry at that time as to 
whether or not the Richmond Dredging Company 
had completed its contract or its dredging work 
over there? A. Not that I remember about. 

Q. You made no inquiry even, and you had no 
knowledge of it then, as to how long it would take 
to complete it? 

A. No, I had no direct knowledge. 

@. You made no inquiry at all? 

A. Not that I remember of. 

Q. Didn’t even aSk Mr. Cutting over the tele- 
phone or Mr. Wernse over the telephone? 

A. I talked to Mr. Wernse, as I heretofore told 
you, a couple of weeks before this time. 

Q. Did he tell you how long it would take to com- 
plete the work over there then? 

A. I told him that the Monarch Oil Company were 
after us to get started, and I asked how long they 
would be before getting through, and he said he 
could not tell exactly. [820] 

Q. Well, he told you, then, he did not know how 
long it would take? 

A. He said he could not tell exactly, 

Q. When you terminated that lease of the ‘‘Oak- 
land,’’ you did not know how long it would take 
them and you did not make any inquiry ? 

A. Not that I remember of. 

Q. And you knew you were not going to turn 
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over the dredger ‘‘Richmond No. 1’’ to them until 
after 90 days from that time? 

A. No, I did not know anything at that time about 
the ‘‘Richmond No. 1.”’ 

Q. Well, did you intend to turn her over before 
you completed the contract at Walnut Grove? 

A. I had not decided what I was going to do at 
that time. 

Q. You had not decided what you were going to 
do? me INO. 

Q. When did you decide what you were going to 
do? When did you decide how long you would keep 
the ‘‘Richmond No. 1’’? 

A. Ido not remember the date. 

Q. You do not remember the date? A. No. 

Q. Did you know that they had a bond up to com- 
plete the contract with the Santa Fe? That is, did 
you know that the Richmond Dredging Company 
had a bond up to complete their filling work with 
the Santa Fe within a certain time? A. No: 

Q. Didn’t know that? A. No. 

Q. Mr. Cutting or Mr. Wernse never told you 
that? A. Not that I know of. 

Q. Did you know that they had a bond up to com- 
plete their contract with the city of Richmond within 
a certain time? [821] 

A. I did not know anything about that. 

Mr. LILLICK.—Mr. Reporter, enter a protest 
from the proctor for the respondent as to the course 
of the reeross-examination as to its materiality, 
relevancy and competency, and a notice to the proc- 
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tor for the libelant, at the proper time we shall make 
an application to the Court for an order directing 
the eosts of the deposition to be taxed to the libelant. 

Mr. TAUGHER.—Q. Did you ever say to Mr. 
Franks or to anyone else that you had Cutting over 
a barrel and that he could not do that Stockton job? 

A. No, sir; I never told anybody I had Cutting 
over a barrel. That is not my way of doing busi- 
ness. 

Q. Or words to that effect? 

A. I never made any statement of the kind. 

Q. Or words to that effect? 

A. No. Ido not make such statements about any 
one. Nobody had ever heard me make a statement 
about anybody in that line of talk; that ain’t my 
make up. 

Q. Now, one other question, Mr. Perry; is it not 
the custom among dredger-men when they attempt 
to make a dredger pump beyond her capacity to aid 
the dredger by putting on a booster on the pipe- 
line? 

A. I might answer that, Mr. Taugher, by stating 
that a booster was never known on a pipe-line until 
I put it on in Galveston three years ago, and we have 
pumped up to 6,000 feet with our pump, with a 
single dredge pump and good material; it had to 
be good material to pump that far. When you talk 
about a booster, a booster has been only known 
since our company. developed it in the last three 
years. 

Q. Have you developed it? Have you developed 
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the use of it? 

A. Absolutely; and we are the only people that 
have pumped long distance pipe-line in the busi- 
ness. [822] 

Q. Then you use as many as three boosters on one 
pipe-line? 

A. We pump 19,500 feet and raise the material 
20 feet high. 

Q. Using three boosters? A. Yes. 

Q. Then, why didn’t you use a booster on this 
one— A. We did use a booster. 

Q. On the Walnut Grove job? 

A. It was cheaper to do it the way we did it. 

Mr. TAUGHER.—That is all. 

Mr, LILLICK.—That is all. 


[Commissioner’s Certificate to Deposition of Ray- 
mond A. Perry. | 


United States of America, 
State and Northern District of California, 
City and County of San Francisco,—ss. 

I, Francis Krull, a United States Commissioner 
for the Northern District of California, do hereby 
certify that, in pursuance of the notice and stipula- 
tion hereunto annexed, on Monday, October 2d, 1911, 
beginning at the hour of 8:30 A. M., and Tuesday, 
October 3d, 1911, to which an adjournment was regu- 
larly taken, at the office of Ira S. Lillick, Esq., Room 
607 Kohl Building, in the City and County of San 
Francisco, State of California, personally appeared 
Raymond A. Perry, a witness produced on behalf of 
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the claimants in the cause entitled in the caption 
hereof. J. L. Taugher, Esq., appeared as proctor for 
the libelant, and Iva §. Lillick, Esq., and J. S. Spil- 
man, Esq., appeared as proctors for the claimants, 
and the said witness, having been by me first duly 
cautioned and sworn to testify the [823] truth, the 
whole truth, and nothing but the truth in said cause, 
and being carefully examined, deposed and said as 
appears by his deposition hereto annexed. That 
said deposition was, pursuant to the stipulation of 
the proctors for the respective parties hereto, taken 
in shorthand by Clement Bennett and Edward W. 
Lehner, and afterwards reduced to typewriting; 
that the reading over and signing of said deposition 
of the witness was by the aforesaid stipulation ex- 
pressly waived. 

Accompanying said deposition and annexed 
thereto and forming a part thereof are Claimants’ 
Hxhibits, 1, 2, 3, 4, 5, G7 748, 9, 10, 11, 12, fo eGe 
17, 18, 19, and 20, introduced in connection there- 
with and referred to and specified therein. Claim- 
ants’ Exhibits 814 and 15, being the property of J. 
L. Taugher, Esq., have been copied into the record 
and the originals returned to said J. L. Taugher, Esq. 

I further certify that I have retained the said 
deposition in my possession for the purpose of de- 
livering the same with my own hand to the United 
States District Court for the Northern District of 
California, the court for which the same was taken. 

And I further certify that I am not of counsel nor 
attorney for any of the parties in the said deposi- 
tion and caption named, nor in any way interested 
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in the event of the cause named in the said caption. 

IN WITNESS WHEREOF, T have hereunto sub- 
scribed my hand at my office in the City and County 
of San Francisco, State of California, this 15th day 
of November, 1911. 

[Seal] FRANCIS KRULL, 
U.S. Conimissioner, Northern District of California, 

at San Francisco. 

[Endorsed]: Filed Nov. 15, 1911. Jas. P. Brown, 

Clerk. By Francis Krull, Deputy Clerk. [824] 


[ Opinion. | 
[Style of Court, Number and Title of Cause. | 
J. L. TAUGHER, Attorney for Libelant. 
J.S. SPILMAN and IRA 8. LILLICK, Attor- 
neys for Respondent. 

.DE HAVEN, District Judge.—This is a libel to 
reeover possession of the dredger ‘‘Richmond No. 
1,”’ her engines and equipment. 

The action was commenced on September 2d, 
1910, and the defendant Standard American Dredg- 
ing Company was then in possession of the dredger; 
claiming the right to such pussession under two 
agreements, one dated October 18th, 1909, and the 
other executed on or about February 26th, 1910. By 
this latter agreement the libelant leased the ‘‘ Rich- 
mond No. 1’’ to the Standard American Dredging 
Company and the Standard American Dredging 
Company leased the dredger ‘‘Oakland”’ to the libel- 
ant, the agreement reciting that the ‘‘Richmond No. 
1’’ was leased for the term of 60 days from February 
26th, 1910, ‘‘and for such further time as shall be 
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fixed and determined as hereinafter provided.’’ 
Construing the agreement in connection with the 
prior lease of October 18th, 1909, the Standard 
American Dredging Company obligated itself to re- 
turn the ‘‘Richmond No. 1,’”’ to the libelant, at the 
expiration of the term for which it was leased, in as 
good condition and repair as when received, that is 
‘‘in condition to immediately go to work, reasonable 
wear and tear and loss or injury by fire excepted, 
and to pay all expenses of any and all repairs to 
hull, or machinery, except such as may be made ne- 
cessary by fire.’’ 

It was also provided that the rental to be paid 
for the ‘‘Richmond No. 1’’ was to be applied as an 
offset to the rental of the dredger ‘‘Oakland”’ as far 
as it would go. [825] 

The agreement also contained the following 
clauses: 

9. If at any time during the term of this agree- 
ment, or any extension thereof, the party of the 
first part (the defendant Standard American Dredg- 
ing Company) shall secure work which it desires to 
do by the use of said dredger ‘‘Oakland,’’ it may, at 
its option either require the party of the second part, 
(the libelant) after fifteen (15) days’ notice in writ- 
ing, to operate said Dredger ‘‘Oakland’”’ twenty- 
four (24) hours each day until 400,000 cubic yards 
of filling (including all filling previously done by the 
*‘Oakland’’) shall have been completed or to term- 
inate this lease of the said dredger ‘‘Oakland’’ by 
giving the party of the second part fifteen (15) days’ 
notice of such termination, and returning the 
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dredger ‘‘Richmond No. 1,’’ to the party of the 
second part as in said charter provided, or paying 
the party of the second part at the rate of fifty ($50) 
dollars a day for said ‘‘ Richmond No. 1,”’ for all time 
it shall be retained by the party of the first part after 
the expiration of said fifteen (15) days’ notice, and 
the return of the ‘‘Oakland”’ to the party of the 
first part. 

10. It is hereby mutually agreed and understood 
that the rent of said dredger ‘‘Richmond No. 1”’ 
shall be eight hundred ($800) dollars per month, and 
that the said first party shall have the right to lease 
and use said dredger ‘‘Richmond No. 1’’ at any and 
all periods when not in use or required by the party 
of the second part until January Ist, 1911. 

When the ‘‘Richmond No. 1’’ was delivered to the 
Standard American Dredging Company, under the 
agreement above referred to, she was equipped with 
two Samson gas engines which were subsequently, 
and before the commencement of this aetion, re- 
moved by the Standard American Dredging Com- 
pany without injury to the dredger and two Atlas gas 
engines were installed by it in their place, and these 
remained on the dredger until after the commence- 
ment of this action. [826] 

On Angust 12th, 1910, the defendant served notice 
upon the libelant as follows: 

‘Tn accordance with the lease and agreement be- 
tween vou and this company, dated February 26th, 
1910, we hereby notify you that we have secured 
work which we desire to do by the use of the dredger 
‘Oakland,’ and therefore terminate said lease and 
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require you to return said dredger ‘Oakland’ to us 
at Richmond within fifteen days after the service on 
you of this notice.’’ 

On August 16th, 1910, in compliance with the 
above notice libelant returned the ‘‘Oakland’’ to 
the defendant dredger company, and at the same 
time demanded from the defendant company the im- 
mediate return of the ‘‘Richmond No, 1,’’ and on 
September 1, 1910, demand was again made by the 
libelant upon the Standard Dredging Company for 
the return of the ‘‘Richmond No. 1.’’ The notice 
stated: 

‘“As you have already been notified the Richmond 
Dredging Company has use for and now requires 
the dredger ‘Richmond No. 1’ and said Richmond 
Dredging Company has heretofore terminated, and 
now hereby terminates the lease or agreement under 
which you took and now hold possession of said 
dredger ‘Richmond No. 1,’ and again demands the 
immediate return of said dredger.”’ 

The defendant dredging company refused to sur- 
render the possession of the ‘‘Richmond No. 1”’ to 
libelant and this action was commenced on Sep- 
tember 2d, 1910, and on that date the dredger, 
equipped with the Atlas gas engines, was attached 
by the libelant under process issued in the action. 
Subsequently, and while thus equipped, the dredger 
was released from this attachment and possession 
thereof restored to the defendant company bv order 
of the Court upon the filing of an admiralty stipula- 
tion, by said company, containing the following con- 
ditions: 
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“The conditions of this obligation is such that if 

the above bounden Standard American Dredging 
Company, claimant, of said dredger, shall answer, 
abide by and perform the decree of [827] this 
Court and return the said dredger in the same con- 
dition in which it now is and in good repair and shall 
pay all damages which may be sustained by reason 
of the detention of said dredger, then this obliga- 
tion shall be void, otherwise the same shall be and 
remain in full foree and virtue.”’ 
- Thereafter on February 3d, 1911, the Standard 
American Dredging Company tendered the ‘Rich- 
mond No. 1’’ to the libelant, but prior to said tender 
the Atlas gas engines were removed and the Samp- 
son gas engines, which were on the dredger when 
the defendant company received possession under 
the leases before mentioned, reinstalled. The libel- 
ant refused to accept the dredge. 

I have given eareful consideration to the volumi- 
nous evidence in this case and the briefs of the re- 
spective proctors, and will briefly state the conelu- 
sions which I have reached. 

1. The action was not prematurely brought. The 
agreement of February 25th, 1910, is certainly not 
a model of clearness, but I do not think it should be 
construed as giving to the Standard American 
Dredging Company the right to retain the posses- 
sion of the ‘‘Richmond No. 1,”’ against the will 
of the libelant after the lease of the ‘‘Oakland’’ 
had been terminated and that dredger returned to 
the defendant dredging company. 

2. The evidence, in my opinion, very clearly 
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shows that in the removal and reinstallation of the 
Samson gas engines and in the installation and re- 
moval of the Atlas gas engines the hull of the ‘‘ Rich- 
mond No. 1’’ was not injured and that dredger with 
the reinstalled Samson gas engines was, when ten- 
dered to the libelant, on February 3d, 1911, in as 
good condition, reasonable wear and tear excepted, 
as When possession thereof was received by the de- 
fendant dredging company under the agreement of 
February 26th, 1910. 

3. I am unable to agree with the contention of 
the proctor for the libelant that libelant acquired 
title to the [828] Atlas gas engines when they 
were installed on the ‘‘Richmond No. 1’’ upon any 
of the grounds urged by him. The principle by 
which one acquires title to personal property by ac- 
cession, by substitution or by extensive repairs is 
not applicable to the case as presented by the evi- 
dence herein, nor is the case governed by the law in 
relation to fixtures. The Atlas gas engines were 
only installed by the defendant dredging company 
for temporary use upon the ‘‘Richmond No. 1,’’ and 
the title thereof did not pass to the libelant. All 
that the libelant is entitled to demand by the agree- 
ment of February 26th, 1910, is, in addition to the 
price agreed to be for its use, that the dredger with 
its machinery and equipments should be returned to 
it in as good condition, reasonable wear and tear 
excepted, as when possession was delivered to the 
defendant dredging company, under that agreement. 

4. Upon the question of the amount which the 
libelant is entitled to recover, my conclusion is that 
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it is entitled to recover the sum of $50 for each day 
from August 15th, 1910, to and including February 
3d, 1911, and costs. The law requires that ‘‘a party 
injured by a breach of contract must make reason- 
able exertions to render the injury as light as pos- 
sible; and he cannot recover for any loss which he 
might have avoided with ordinary care and reason- 
able expense.’’ 13 Cye. 72. 

The “Richmond No. 1,’’ her engines, machinery 
and equipments, being then in as good condition as 
required by the agreement of February 26th, 1910, 
it was the duty of the libelant to accept the same 
when tendered. 

It is urged, however, that the libelant was not re- 
quired to accept the dredger when then tendered, be- 
cause it was not then equipped with the Atlas gas 
engines. This contention is based upon the fact 
that when the Admiralty Stipulation was given the 
Atlas gas engines were upon the dredger, and that 
by the terms of sueh stipulation the defendant 
dredging company was obligated [829] to ‘‘abide 
by and perform the decree of this Court and return 
the said dredger in the same condition in which it 
now is and in good repair, and shall pay all damages 
which may be sustained by it by reason of the de- 
tention of said dredger.”’ 

I do not think the stipulation has the effect 
elaimed for it by the libelant. This stipulation was 
only intended to secure to the libelant the benefit of 
the final decree of this Court, and cannot be econ- 
strned as requiring the defendant dredging com- 
pany to return the ‘‘Richmond No. 1’’ equipped with 
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the Atlas gas engines if the Court, in its final de- 
cree, should determine that these engines were not 
the property of the libelant, 

The Standard American Dredging Company asks 
that the sum paid by it for the services of a watch- 
man on the ‘‘Richmond No. 1”’ since February 3d, 
1911, should be deducted from the amount due the 
libelant for the rent of the dredger prior to that date. 
I do not think, however, that the defendant is en- 
titled to that deduction. 

Let a decree be entered in favor of the libelant 
for the recovery of the ‘‘Richmond No. 1,’’ and for 
the sum of $8,600 for rent of said dredger from 
August 16th, 1910, to February 3d, 1911, inclusive, 
at the rate of $50 per day. 

THE LIBELANT TO RECOVER COSTS. 


[Endorsed]: Filed Jany. 15th, 1912. Jas. P. 
Brown, Clerk. By M. T. Scott, Deputy Clerk. 
[830 ] 


[ Decree. ] 
UNITED STATES OF AMERICA. 

District Court of the United States of America, for 

the Northern District of California. 

At a stated term of the District Court of the United 
States of America, for the Northern District of 
California, held in the city of San Francisco, on 
Wednesday, the 14th day of February, in the 
year of our Lord one thousand nine hundred and 
twelve. Present: The Honorable JOHN J. DE 
HAVEN, District Judge. 
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IN ADMIRALTY. 
(Title of Cause. ] 

This cause having been heard on the pleadings 
and the testimony taken under the order of refer- 
ence to take testimony heretofore made herein, and 
the cause having been argued and submitted by the 
proctors for the respective parties, and due delibera- 
tion having been had: — 

IT IS NOW ORDERED, ADJUDGED AND DE- 
CREED by the Court that the libelant was at the 
time of the commencement of this action entitled to 
the possession of the aforesaid dredger ‘‘ Richmond 
No. 1,’’ her boilers and machinery, and the Samson 
engines belonging to the said dredger. 

AND IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that the respondent, 
Standard American Dredging Company, a corpora- 
tion, pay to the libelant, Richmond Dredging Com- 
pany, a corporation, the sum of Eight Thousand Six 
Hundred Dollars ($8,600.00) for rent of said dredger 
from August 16th, 1910, to February 3d, 1911, in- 
clusive, at the rate of Fifty Dollars ($50.00) per day, 
together with hbelant’s costs to be taxed; that hbel- 
ant is not entitled to recover any rental for said 
dredger subsequent to February 3d, [8381] 1911; 
that respondent, Standard American Dredging Com- 
pany, is not entitled to recover or to have deducted 
from the amount due libelant as aforesaid any sum 
paid by respondent, Standard American Dredging 
Company, for the services of a watchman on or 
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about the ‘‘ Richmond No. 1.’’ 


February 14, 1912. 
JOHN J. DE HAVEN, 


District Judge. 


[Endorsed]: Filed Feb. 14,1912. Jas. P. Brown, 
Clerk. By Francis Krull, Deputy Clerk. [8382] 


Cost-Bills. 


District Court of the United States, Northern Dis- 
trict of California. 
No. 15,072. 
RICHMOND DREDGING CO. 
vs. 
Dredger ‘‘RICHMOND NO. 1,”’ ete. 
UNITED STATES COMMISSIONER’S COSTS. 


1910. Libelant. Deft. 
Nov. 3. To Commissioner’s Costs (Bonds) 75 3 00 


Taxed at (Libelant): $.75. 
Dated: 
JAS. P. BROWN, 


Clerk. 
[Endorsed]: Filed Jan. 15,1912. Jas. P. Brown, 
Clerk. By M. T. Scott, Deputy Clerk. 
San Francisco, Cal., Feb. 21, 1912. 
Court No. 15,072. 
United States of America, 
Northern District of California,—ss. 
UNITED STATES MARSHAL’S FEES AND 
COSTS. 
To the United States, Dr. 
For Services of the United States Marshal in the 


Standard American Dredging Company et al. 1011 


ease of Richmond Dredging Co. vs. Dredger ‘‘ Rich- 
mond No. 1.’’ 
Marshal’s Civil Docket No. 5652. 


Dato of Writ ; Nature of Fees and Expenses Marshal’s Fees 
= Charged. and Expenses. 
Sept. 3. Seizing dredger under Monition 
at Walnut Grove, California. . 2 00 
lxpensés seizing same”... .. -. 7 73 
6. Serving Citation upon Standard 
American Dredging Co....... 2 00 
Street-cars to serve same....... 30 
ie: iroclamation fee .........2.2. 30 


Serving Amended Monition upon [883] 
R. A. Perry, President of the 
Standard American Dredging 


OO. 2...........—ee ee 2 00 
OR GAMES 6... .. 12.0, eee 10 
Reepers fees: . . .....geereeueee 32 50 
Poundage on amount of 

@ermec .........08mmes $8600.00 45 50 
1 per cent on the first 

MOO.00........ ae 5.00 
1% oc 1 per cent yon 

first $8100.00 ........ 40.50 

Toma .y..... $92 45 


Taxed at 92.45. 
JAS. P. BROWN, 
Clerk. 
[Endorsed]: Filed Feb. 21, 1912. Jas. P. Brown, 
Clerk. By M. T. Scott, Deputy Clerk. 
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District Court of the United States, Northern Dis- 
trict of California. 
No. 15,072. 
RICHMOND DREDGING COMPANY, ete., 
vs. 


Dredger ‘‘RICHMOND NO. 1,” ete., STANDARD 
AMERICAN DREDGING COMPANY, 
Claimant, et al. 


CLERK’S COSTS. 


1910. het sees 
Sept. 2. Filed Libel .20, Oath and — 

dmmat, SOM... 70 
Issued Notice of Publica- 

tion, 00 sae Goes 2. ons 90 
Issued Monition, 2, and copy 

i .. ————e 4 00 
Issued Citation, 2, and copy, 

2. VE eee 4 00 
Filed Stipulation for Costs, 

i on. 20 
Filed Monition, .20, Fld. 

Ret. 20) . meee cs .. . 

Entd. rete eer... 70 
Filed Monition, .20, Fld. 

Ret., 20g: a. 

Fintd.veteem.......245 70 


[834] 
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1910. Plain- Defend- 
tiff, ant. 
Sept. 7. Filed Claim, .20, Oath and 
Ue 0... .. cee, 
Filed Stip. for C., .20.... 90 
12. Filed Notice of Motion for 
order to release, ete...... 20 
Order hearing on motion for 
order continued, ete. .... 30 
18. Order dredger be released 
upon giving bond, ete..... 30 
Issued orig. amended pro- 
cess, 2, and orig. copy, 2.. 4 00 


14. Filed bond for release, ete.. 20 
Issued notice of bonding, .70 70 
Entering order bond for re- 

lease approved, ete....... 30 

23. Filed exceptions to libel... 20 

27. * Bm. mioniwen, 20) 


filed ret., .20, entd. ret.,.30 70 
Oct. 7. Filed Claim of Calif. Recla- 
mation Co., .20, Oath & 


i ee 70 
Filed stipulation for costs, 

a) Ree Co... .., eee 20 
Filed exceptions to libel, 

Calblinee. (Co... ... aie 20 


Filed Claim of Atlas Gas 
Eng. Co., .20, Oath and J., 


Filed stip. for costs, .20, 
Atlas Gas Eng. Co....... 20 
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1910. 


Oct. 


Oct. 


Nov. 


17. 


24. 


29. 


14. 


19. 


21. 


27. 


Order proclamation made 
D 22 eee 
Order claimants have ten 
days in which to plead... 
Order hearing on excep- 
tions cont’d., ete......... 
Order hearing on excep- 
tions cont’d., etc......... 


Order hearing on exceptions 
Com d:, (CCmmree ss. 
Order hearing on excep- 
tions cont’d., ete......... 
HEARING ON EXCEP- 
TIONS: Argued and sub- 


Order Exceptions 1, 2, 3, 6 
sustained and Exceptions 
No. 4. and 5 overruled; 
Lib. ten days to amend... 

Filed Amended Libel, .20 
(10) Filed Exceptions, 
O .... eee 


Filed notice of setting ex- 
ceptions for hearing.... 
Order exceptions submitted 
(Resp. not present)..... 
Order submission of excep- 
tions set aside, ete....... 


Us. 


Plain- Defend- 


tiff. 


30 


15 


15 


30 


30 


20 


20 


30 


ant. 


30 
15 


15 
[835] 


30 


20 


30 
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1921. 
Feb. 6. 
14, 
WS. 
Jo. 
Mar. 9. 
18. 
[836 | 
Mar. 28. 
yam. 865 
14. 
mug. J. 


Order hearing on excep- 
tions continued, ete... .. 
HEARING ON EXCEP- 
TIONS: Argued and sub- 
Ted... ... .. oe 
Order exceptions IJ (a) 
and (b) to Amended Libel 
herein sustained and ex- 
ceptions I and II (ce) 
overruled. Order  libel- 
ant allowed to amend.... 
Order libelant have further 
mine bOramMend.... 2s 
Filed second amended and 
supplemental libel, .20.. 
Filed order extending time, 
OO aoc re 


Filed exceptions, 20, filed 
notice of motion, etc., .20. 


_ Entering orders of Apr. 8, 


25, May 8, 15, 22, 29, 31, 
continuing hearing on ex- 
ceptions, UC... .. eames 
HEARING ON EXCEP- 
TIONS: Argued and sub. . 
Order exceptions overruled 
.20, filed mem. opn., 20.... 
Filing three answers to 
secqud aan. libem........ 


Plain- 


tiff. 


30 


30 


30 


20 


1 05 


10% 
Defend- 
ant. 


20 


40 
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1911. 


Sept. 


Nov. 
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8. 


Filing notice of motion to 
set cae, 200. ........ 
Order cause set for Sept. 
25, SOU eee... 
Order cause set for Sept. 
28, T9i5). eee 
By consent: Order cause re- 
ferred to Com’r., etc.,.... 
Making copy of minute 
order for Tespera... .. 4+. 
Order cause continued for 
ALIN | CUCMMENen.... .. . 
Filed notice of motion for 
leave to file, ete.......... 
Filed sup. answer .20...... 
HEARING ON ISSUES: 
Swearing 2 witnesses for S. 
A.D. Compt. ci... 
Filing deposition of R. A. 
Perry, .20, cause sub., 30. 
Filing transcript of proceed- 
ings of Tie. : 
Filing memo. on eratoriiies 
ASe|UTISCMCMIOE eee 3 


Filing brief of claimant, etc. 
(S. A. Da@opee.... . 4% 
Filing brief of claimant, ete. 
(Cal. Recy@an jy. ..... ace 
Filing libellant’s brief, .20.. 


Plain- Defend- 


tiff. 


20 


15 


30 


10 


20 


20 


ant. 


50 


10 
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1911. 


2. 


Seam. 15. 


Feb. 14. 


ie 


Filing libellant’s reply brief, 
oe... ..... ee 
Cause argued and submitted 
Filing two volumes of testi- 

mony taken on ref....... 
Filing opinion by De Haven, 


Issued copy of opinion for 
libellant, 21 ffs 
Issued 2 copies of opinion 
hoi respondents... a... 
Making judgment-roll, 6 ffs. 
iks0, Seal, ctc. 70 pee 
Dockets and indices, 6.00, fil- 
itig elenic’s bill, 20....... 
Filing commissioner’s bill, 
Mn. .... .....———n 
Filing marshal’s bill, .20... 
Filing judgment and decree, 
20, entering same, 1.20.. 
Filing libellant’s memo. of 


Total: $27.50. 


Libellant’s Costs: Taxed at $2750 $23.20. 


Dated: 


Plain- 
tiff. 


20 


15 


JAS. P. BROWN, 
Clerk. 


[838] 
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[Endorsed]: Filed Jan. 15,1912. Jas. P. Brown, 
Clerk. By M. T. Scott, Deputy Clerk. 


In the District Court of the United States for the 
Northern District of California. 


IN ADMIRALTY. 


RICHMOND DREDGING COMPANY (a Corpo- 
ration), 

Libelant, 
vs. 

Dredger ““RICHMOND NO. 1,’’ Her Engines, 
Boilers, Machinery and Equipment, and 
STANDARD AMERICAN DREDGING 
COMPANY (a Corporation), 

Respondents, 


ATLAS GAS ENGINE COMPANY (a Corpora- 
tion) and CALIFORNIA RECLAMATION 
COMPANY (a Corporation), 

Claimants. 


COSTS. 
Proctor’s Wocket fee, [yes ss eo $20 . 00 
Proctor’s fee, $2.50 for each of twelve deposi- 
tions read on trial or admitted in evi- 
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DISBURSEMENTS. 

Deposited with Clerk of the District 

Co) ii oF 30:09 23.30 
Marshal’s fees being Fifty Dollars (less 

marshal’s eheek No. 12,279 for 

$3.35, sent by him to J. L. Taugher 

Nowember 2d, 1911)............4 46-65 92.45 
Notary’s fees verifying............. .o0 
Stenographer’s fees depositions, ete... 


Witness fees as per schedule......... 48.00 6.00 
[839 | 
Clerk’s fees final Verification Bond. . 13 
Marshal’s fees (final)............... 99 45 
Total Costs and Disbursements. .. S002. oO 
306.20. 


Taxed at $306.20. 
JAS. P. BROWN. 


WITNESS FEES. 


Witness. Residence. Attendance Fee, 
Date. Miles. and Mileage. 
1911. 

M. W. Musladin. Oakland. Oct. 11. $3.00 
H. W. Wernse. San Franciseo. Oct. 13. 6.00 

27. 

H. C, Cutting. Alameda County. Oct. 13. 
Oct. 30. 6.00 
G. H. Betts. Richmond. Oct. 13. 3.00 
Total 18.00 
12.00 
6.00 


Northern District of California, 
City and County of San Francisco,—ss. 
H. W. Wernse, being duly sworn, says he is the 


1020 Richmond Dredging Company vs. 


Secretary of the Richmond Dredging Company, a 
corporation, the libelant herein, and makes this affi- 
davit on its behalf; that the foregoing disbursements 
have been actually made or necessarily incurred 
herein by said party to deponent’s knowledge. That 
each of the witnesses named in the schedule hereunto 
annexed, which is made a part hereof, attended on | 
days set opposite their respective names therein. 
That each and every of said persons named in said 
schedule was a necessary and material witness on be- 
half of the party aforesaid on the trial of this action. 
H.W. WERNSE. [840] 

Sworn to before me this 16th day of February, 
a2" 

[Seal] D. B. RICHARDS, 
Notary Public in and for the City and County of 

San Francisco, State of California. 


{ Endorsed]: Filed Feb. 17, 1912. Jas. P. Brown, 
Clerk. By M. T. Scott, Deputy Clerk. [841] 


Notice of Appeal. 

[Style of Court, No. and Title ux Cause. ] 

To the Standard American Dredging Company, a 
Corporation, Respondent: 

To the Standard American Dredging Company, a 
Corporation, and California Reclamation Com- 
pany, a Corporation, and Atlas Gas Engine 
Company, a Corporation, Claimants in the 
Above-entitled Cause: and, 

To Messrs. Jas. S. Spilman and Ira 8. Lillick, Proe- 
tors for said Respondents and Claimants: 

YOU WILL PLEASE NOTICE that libelant, 
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Richmond Dredging Company, hereby appeals to the 
United States Circuit Court of Appeals for the Ninth 
Circuit, from the final decree heretofore, and on the 
14th day of February, A. D. 1912, given, made and 
entered in the above cause. 
San Francisco, California, August 8th, 1912. 
WM. H. 1. HART, 
Proctor for Libelant and Appellant. 
Receipt of a copy of the within Notice of Appeal 
is hereby admitted this 12th dav of August, 1912. 
JAS. 8S. SPILMAN and 
IRA 8. LILLICK, 
Proctors for Respondents and Claimants. 


[Endorsed]: Filed Aug. 12,1912. Jas. P. Brown, 
Clerk. By M. T. Scott. Deputy Clerk. [842] 


[Style of Court, Title and No. of Cause. ] 


Assignment of Errors. 

The libelant and appellant in said cause specifies 
the following as the errors committed by the District 
Court of the United States in and for the Northern 
District of California, First Division, in its deci- 
sions and in its deeree in said cause. 

(1) The said Court erred in sustaining defendant 
and claimant’s exceptions to the second claim of dam- 
age alleged in libelant’s second amended libel. 

(2) The said Court erred in sustaining defend- 
ant and claimant’s exceptions to the fourth claim of 
damage sect forth in libellant’s supplemental libel. 

(3) The said Court erred in deciding that the 
libelant was entitled to the sum of Fifty (50) Dollars 
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per day for the detention of the dredger ‘‘ Richmond 
No. 1,’’ only up to February 3d, 1911. 

(4) ‘The said Court erred in not finding and de- 
eiding that libelant was entitled to the sum of Fifty 
(50) Dollars per day for the detention of the dredger 
‘‘Richmond No. 1,’’ from and including August 16th, 
1910, down to and including September 3d, 1911. 

(5) The said Court erred in not awarding to the 
libellant in the decree herein the sum of Fifty (50) 
Dollars per day for the detention of the dredger 
‘‘Richmond No. 1,’’ from and including August 16th, 
1910, down to and including September 3d, 1911. 

(6) The said Court erred in finding and deciding 
that the hull of the dredger ‘‘ Richmond No. 1’’ was 
not injured in the installation and removal of the 
Atlas gas engines therefrom. 

(7) The Court erred in not finding and deciding 
that the hull of said dredger ‘‘ Richmond No. 1’’ was 
injured by such installation and removal. 

(8) The said Court erred in finding and deciding 
that the [848] removal and reinstallation of the 
Samson gas engines from the said dredger, ‘‘ Rich- 
mond No. 1,’’ did not injure the hull of said dredger. 

(9) The Court erred in not finding and deciding 
that the removal and reinstallation of the Samson 
gas engines from the dredger ‘‘Richmond No. 1” 
did injure and damage the hull of said dredger. 

(10) The said Court erred in finding and decid- 
ing that the dredger ‘‘Richmond No. 1,’’ when ten- 
dered to the libelant on February 3d, 1911, was in 
as good condition reasonable wear and tear excepted, 
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as when possession was received by the Standard 
American Dredging Company, under the agree- 
ment of February 26th, 1910, and in not finding and 
deciding that said dredger was not in as good eondi- 
tion. 

(11) The said Court erred in not finding and de- 
eiding that the Atlas gas engines, when installed on 
the dredger ‘‘Richmond No. 1,’’ became a part of 
that dredger and that libelant acquired title thereto. 

(12) The said Court erred in finding and decid- 
ing that the Atlas gas engines, when installed on the 
dredger ‘‘Richmond No. 1”’ did not become a part of 
that dredger. 

(13) The said Court erred in finding and decid- 
ing that the lhbelant did not acquire title by acces- 
sion to the Atlas gas engines when they were in- 
stalled on the dredger ‘‘Richmond No. 1.”’ 

(14) The said Court erred in finding and decid- 
ing that the law of fixtures did not apply to the 
Atlas gas engines when the same were installed on 
the dredger ‘‘Richmond No. 1,’’ and in not finding 
and deciding that the libelant obtained title to such 
gas engines by reason of their having been attaehed 
to and forming a part of said dredger. 

(15) The said Court erred in finding and deeid- 
ing that the said Atlas gas engines were only in- 
stalled on said dredger ‘‘Richmond No. 1’’ for tem- 
porary use. [844] 

(16) ‘The said Court erred in not finding and de- 
ciding that said engines were installed upon said 
dredger ‘‘Richmond No. 1”’ by the said Standard 


American Dredging Company, beeause it had not 
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kept the Samson gas engines thereon in proper re- 
pair. | 

(17) The said Court erred in finding and decid- 
ing that the dredger ‘‘Richmond No. 1”’ was in as 
good condition on February 3d, 1911, as required by 
the agreement of February 26th, 1910. 

(18) The said Court erred in not finding that 
said dredger ‘‘Richmond No. 1’’ was not in as good 
condition on said February 3d, 1911, as required by 
the said agreement of February 26th, 1910. 

(19) The said Court erred in not finding and de- 
ciding that the dredger ‘‘Richmond No. 1’’ was out 
of repair, damaged and useless as a dredger on said 
February 3d, 1911, when tendered to libelant. 

(20) The said Court erred in finding and decid- 
ing that it was the duty of the hbelant to accept 
said dredger ‘‘Richmond No. 1’’ when tendered to 
it by said Standard American Dredging Company 
on February 3d, 1911. 

(21) The said Court erred in finding and decid- 
ing that the language: ‘‘Abide by and perform the 
decree of this Court and return the said dredger in 
the same condition in which it now is and in good 
repair and shall pay all damages which may be sus- 
tained by it by reason of the detention of said 
dredger.’’ In the undertaking and bond given by 
the Standard American Dredging Company at the 
time it received the said dredger ‘‘Richmond No. 
1’’ from the marshal in this cause was only in- 
tended to secure the libelant the benefit of the final 
decree of said Court and could not be considered as 
requiring the said Standard American Dredging 
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Company to return the said dredger equipped with 
the Atlas gas engines then on said dredger if the 
Court should determine in its final decree that such 
engines were not the property [845] of the libel- 
ant or not a part of said dredger. 

(22) The said Court erred in not finding and de- 
ciding that the above language in the undertaking 
and bond given by said Standard American Dredg- 
ing Company, at the time it received the said dredger 
**Richmond No. 1’’ from the marshal in this cause, 
did not require it to return said dredger to the libel- 
ant in the precise condition it was in when the said 
undertaking and bond was given. 

(23) The said Court erred in not finding and de- 
eiding that the Standard American Dredging Com- 
pany placed the Atlas gas engines upon the dredger . 
‘‘Richmond No. 1,’’ because it had worn out beyond 
repair the Samson gas engines thereon when it re- 
ceived said dredger from libellant. 

(24) The said Court erred in not finding and de- 
ciding that the said Standard American Dredging 
Company committed a trespass upon the property 
of said libellant when it removed the Samson gas en- 
gines from the dredger ‘‘Richmond No. 1’’ without 
libellant’s permission, and that by reason thereof 
any engines it placed on said dredger in the place of 
said Samson gas engine became the property of the 
libellant and a fixture to said dredger. 

(25) The said Court erred in not finding and de- 
ciding that the Standard American Dredging Com- 
pany committed a trespass on the property of the 
hibellant when it removed the Atlas gas engines from 
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the dredger ‘‘Richmond No. 1’’ without the permis- 
sion or knowledge of the libellant. 

(26) The said Court erred in not finding and de- 
eiding that the Standard American Dredging Com- 
pany failed to keep in repair said dredger, and 
failed to keep in repair the Samson gas engines on 
said dredger ‘‘Richmond No. 1,” and that by reason 
of said failure said Standard American Dredging 
Company was compelled to install said Atlas gas en- 
eines in lieu of said Samson gas engines. 

(27) The said Court erred in not awarding dam- 
ages, to wit, the value of the Atlas gas engines to the 
libellant in the decree [846] herein because of 
the removal of said Atlas gas engines from the said 
dredger ‘‘Richmond No. 1”’ by the said Standard 
_American Dredging Company, and also not awarding 
damages to libellant because of the failure of the 
said Standard American Dredging Company to keep 
said dredger ‘‘ Richmond No. 1”’ in repair. 

(28) The said Court erred in not awarding judg- 
ment to the libellant for the possession of the Atlas 
gas engines removed from the dredger ‘‘Richmond 
Ne, 1.” 

(29) Said Court erred in not decreeing that the 
defendant and claimants herein should restore to the 
dredger ‘‘Richmond No. 1’’ the Atlas gas engines 
removed from said dredger. 

(30) The Court erred in not finding that the plac- 
ing of said Atlas gas engines on said dredger ‘‘ Rich- 
mond No. 1’’ was a repair to said dredger ‘‘Rich- 
mond No. 1,’’ as required under the charter and con- 
tract of February 26th, 1910. 
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(31) ‘The Court erred in not finding and includ- 
ing in the Judgment and decree the sum of Fifty (50) 
Dollars per day in favor of said libellant and against 
said Standard American Dredging Company for the 
rental and detention of the said dredger ‘‘Rich- 
mond No. 1,’’ from and ineluding August 16th, 1910, 
down to and including the date of the deeree herein, 
February 12th, 1912. 

(32) The Court erred in not finding that the At- 
las gas engines were a necessary repair of said 
dredger ‘‘ Richmond No. 1.’’ 

(33) The Court erred in not finding that all en- 
gines and fixtures placed upon said dredger ‘‘ Rich- 
mond No. 1’’ used in, or for, the operation of said 
dredger were an accession to said dredger and en- 
titled to remain thereon as a part thereof. 

In order that the foregoing assignment of errors 
may be and appear of record, the said Richmond 
Dredging Company, the libellant and appellant 
herein, files and presents the same to the Court, and 
prays that such disposition be made hereof as is in 
accordance with the law in such eases made and pro- 
vided, and said libellant [847] prays that a judg- 
ment may be rendered herein as prayed for in its 
second amended and supplemental libel herein, and 
for such other and further order as may be deemed 
proper in the case made. 

Dated, San Francisco, California, August 27th, 
1912. 

WILLIAM H. H. HART, 
Proetor for Libellant and Appellant. 
H. W. HUTTON, 
Advoeate for Libellant and Appellant. 
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Receipt of a copy of the within Assignment of 
Errors is hereby admitted this 28th day of August, 
en. 

JAS. S. SPILMAN, and 
IRA 8. LILLICK, 
Proctors for Defendants, Respondents and Claim- 
ants. 


[Endorsed]: Filed Aug. 28,1912. Jas. P. Brown, 
Clerk. By Francis Krull, Deputy Clerk. [848] 


[Order Directing Transmission of Original Exhibits 
to Circuit Court of Appeals. ] 


United States Circuit Court of Appeals for the Ninth 
Circuit. 


IN ADMIRALTY. 
99m). 


RICHMOND DREDGING COMPANY (a Corpora- 
tion), 
Jibellant and Appellant, 
VS. 


Dredger ‘‘RICHMOND NO. 1”’ and STANDARD 
AMERICAN DREDGING COMPANY (a 
Corporation) et al., 

Claimants, Respondents and Appellees. 


It is hereby ordered that the original exhibits in 
the above cause be forwarded to the above-entitled 
Appellate Court, on the above appeal. 

Dated December 10th, 1912. 

JOHN J. DE HAVEN, 
District Judge. 
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[Isndorsed]: Filed Dec. 10, 1912. W. B. Maling, 
Clerk. By C. W. Calbreath, Deputy Clerk. [849] 


[Certificate of Clerk U.S. District Court to Apostles, 
etc. | 

I, W. B. Maling, Clerk of the United States 
District Court, for the Northern District of Califor- 
nia, hereby certify the foregoing and hereunto at- 
tached 857 pages, lettered from A to H, inclusive, 
“Statement of Clerk,’’ and numbered 1 to 857, in- 
elusive, with the accompanying exhibits, 28 in num- 
ber (which are transmitted under separate cover), 
contain a full, true, and correct transcript of the 
record in the said District Court, made up pursuant 
to, and in accordance with ‘‘Stipulation and Order 
as to Record on Appeal,’’ embodied in the tran- 
eenpt, and the instructions of H. W. Hutton, 
Esquire, on behalf of W. H. H. Hart, Esquire, Proe- 
tor for Appellants in the cause entitled; Richmond 
Dredging Company, a Corporation, vs. Dredger 
‘‘Richmond No. 1,’’ Her Tackle, Machinery, etc., and 
Standard American Dredging Company, a Corpora- 
tion, et al., etc., Number 15072. 

I further certify that the costs of preparing and 
certifying to the foregoing Transcript of Appeal is 
the sum of $473.00, and that the same has been paid 
to me by said W. H. H. Hart, Esquire, Proctor as 
aforesaid. 

In witness whereof, I have hereunto set my hand 
and affixed the seal of said District Court this 13th 
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day of December, A. D. 1912. 
[Seal] WALTER B. MALING. 
Clerk. [850] 


[Endorsed]: No. 2208, United States Circuit Court 
of Appeals for the Ninth Circuit. Richmond Dredg- 
ine Company, a Corporation, Appellant, vs. Stand- 
ard American Dredging Company, a Corporation, 
California Reclamation Company, a Corporation, 
and Atlas Gas Engine Company, a Corporation, Ap- 
pellees. Apostles. Upon Appeal from the United 
States District Court for the Northern District of 
California, First Division. 

Filed December 13, 1912. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


[Order Extending Time to December 13, 1912, to File 
Apostles on Appeal. ] 
United States Circuit Court of Appeals for the Ninth 
Circuit. 
IN ADMIRALTY, 

RICHMOND DREDGING COMPANY, a Corpora- 
tion, 

Libellant and Appellant, 
vs. 

Dredger ‘“‘RICHMOND NO. 1” and STANDARD 
AMERICAN DREDGING COMPANY (a 
Corporation) et al., 

Claimants, Respondents and Appellees. 
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Good cause appearing therefor, it is hereby or- 
dered that the time to file the Apostles on the above 
appeal from the District Court of the United States 
in and for the Northern District of California in the 
above-entitled Appellate Court, is hereby extended 
for three days from and after the 10th day of De- 
cember, 1912. 

Dated December 10th, 1912. 

JOHN J. DE HAVEN, 
District Judge. 


[Endorsed]: No. . United States Cireuit Court. 
of Appeals, for the Ninth Circuit. In Admiralty. 
Richmond Dredging Company, etc., Appellant, ete., 
vs. Dredger Richmond No. 1, ete., et al., Appellees, 
etc. Order Extending Time to File Apostles on Ap- 
peal. Filed Dee. 10, 1912. F. D. Monckton, Clerk. 


United States District Court, Northern District of 
California, First Division. 


Certificate of Clerk, District Court, as to Exhibits. 


United States of America, 
Northern District of California,—ss, 

T, W. B. Maling, Clerk of the District Court of 
the United States for the Northern District of Cal- 
ifornia, do hereby certify that the annexed docu- 
ments (28) in number are original exhibits, intro- 
duced in the case of Richmond Dredging Company, 
a Corporation, vs. Dredger ‘‘Richmond No. 1,”’ ete., 
et al., No. 15,072, and are herewith transmitted to 
the Circuit Court of Appeals for the Ninth Cir- 


1032 Richmond Dredging Company vs. 


cuit, as per stipulation and order filed in this court ‘ 
aud embodied in the Apostles on Appeal herewith, 

and which said exhibits are known as and called: 
Libelant’s Exhibit No. 1 (Musladin Examination). 
Libelant’s Exhibit No. 2 ( o fe )). 
Libelant’s Exhibit No. 3 (Wernse Examination). 
Libelant’s Connor Exhibit ‘‘A’’ (Letter, Jan. 27, : 


1910). 

Libelant’s Exhibit Connor No. 1 (Letter, May 26, i 
1909). 

Libelant’s Exhibit Connor No. 2 (Letter, Feb. 4th, 
1910). 


Cummin’s Exhibit No. 1 (Contract). 

Cummin’s Exhibit No. 2 (Letter, June 23, 1908). 

Cummin’s Exhibit No. 3 (Agreement). 

Cummin’s Exhibit No.4 ( “ Va 

Claimant’s Exhibit No. 4 (Agreement). 

Claimant’s Exhibit No. 5 (Lease). 

Claimant’s Exhibit No. 6 (Letter, June 29, 1910). 

Claimant’s Exhibit No. 7 (Bills). 

Claimant’s Exhibit No. 8 (Bills). 

Claimant’s Exhibit No. 9 (Letter, Aug. 16, 1910). 

Claimant’s Exhibit No. 10 (Letter, Aug. 16, 1910). 

Claimant’s Exhibit No. 11 (Notice demanding re- 
turn of dredger, etc.). 

Claimant’s Exhibit No. 12 (Letter, July 14th, 1910). 

Claimant’s Exhibit No. 138 (Letter, Jan. 5, 1911). 

Claimant’s Exhibit No. 14 (Letter, Jan. 6, 1911). 

Claimant’s Exhibit No. 16 (Letter, Feb. 6, 1911). 

Claimant’s Exhibit No. 17 (Letter, June 18, 1910). 

Claimant’s Exhibit No. 18 (Letter, Aug. 12, 1910). 

Claimant’s Exhibit No, 19 (Letter, Sept. 3, 1910). 
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Claimant’s Exhibit No. 20 (Letter, Sept. 6, 1910). 
Wernse Exhibit ‘‘A’’ in Rebuttal (Letter, Feb. 9, 
nO). 
Connor’s Exhibit 1 in Surrebuttal (Agreement). 
IN WITNESS WHEROF, I have hereunto set my 
hand and affixed the seal of said District Court this 
13th day of December, A. D. 1912. 
[Seal] WALTER B. MALING, 
Clerk. 


Libelant’s Exhibit 3—Wernse Examination. 

THIS AGREEMENT made and entered into this 
18th day of October 1909, by and between the RICH- 
MOND DREDGING COMPANY, a _ Corporation 
having its prineipal place of business in San Fran- 
cisco, California, party of the first part, and Stand- 
ard American Dredging Company, a Corporation 
having its principal place of business in San Fran- 
eiseo, California, party of the second part, 


WITNESSETH: 

That whereas the party of the first part is the 
owner of a suction dredge named ‘‘ Richmond No. 1”’ 
and its equipment; and 

Whereas, the party of the second part is desirous 
of renting said dredge and equipment and to oper- 
ate same, the parties hereto have entered into the 
following agreement to wit: 

For and in eonsideration of the sum of Eight 
Hundred ($800.00) dollars per month, cash, payable 
on the 19th day of each and every month for the pre- 
ceding month, to be paid by the party of the second 
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part to the party of the first part, said party of the 
first part agrees to rent to the party of the second 
part the said dredge and equipment from OV" 
October 19th, 1909 to January 26+¢h. 1910. 

The party of the second part agrees to pay to the 
party of the first part on the 19th day of each month 
the rent for the preceding month, and further agrees 
to the following terms and conditions. 

To accept the dredge with all equipment, where 
same now is and to pay all moving expenses; to use 
the utmost care in moving said dredge so as to cause 
no strain to the hull, and agrees to repair any and 
all damage and keep in repair, at its own sole ex- 
pense; at all times to have responsible engineers in 
charge of the engines and to return the dredge to 
and in the Canal at Richmond in as good condition 
and repair as same now is, viz, in condition to im- 
mediately start work, reasonable wear and tear and 
loss or injury by fire excepted, and to pay all ex- 
penses of any and all repairs to hull, equipment or 
machinery, except such as may be made necessary 
by fire, it being understood and agreed that 
the party of the second part assumes no risk for loss 
or injury to said dredger or equipment by 
fire, but assumes all risk for loss or injury 7,“ 
from any other cause. 

All pipe used in the dredging operations at Lake 
Merritt is the property of the Richmond Dredging 
Company and will be delivered as part of the equip- 
ment, to and in said Canal at Richmond at the ex- 
pense of the party of the second part. Repairs on 
the dredge or equipment to be made at the expense 
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of the party of the second part, except as hereinbe- 
fore provided. 

The party of the first part to have the right to 
board dredge at any time for the purpose of inspec- 
tion. 

Rent to commence on the 19th day of October, 1909, 
and to be paid promptly on the 19th of each month 
thereafter. 

Said second party further agrees to deliver 
dredge, pipe and all equipment, to and in the Canal 
at Richmond by the 34st day of January, a 
' 1910, otherwise rent will be charged 
r.A.P. therefor at the rate of Fift: 4850.00} Dol- 
lars per day. 

The value of said dredge at this time is 
Thirty Thousand Dollars ($30,000). 

IN WITNESS WHEREOFP, the parties have 
hereunto set their hands and seals this 18th day of 
October 1909. 

RICHMOND DREDGING COMPANY, 
By H. W. WERNSE, See. 
STANDARD AMERICAN DREDGING 
COMPANY, 
By R. A. PERRY, President. 

Memoranda—I personally Guarantee the above 
contract. 

Oct. 25 ’09. 


H.W. W. 
Re Ape. 


im A, PERRY. 
[Endorsed]: Case No. 2208. U.S. Cirenit Court 
of Appeals for the Ninth Circuit. Libelant’s Ex- 
hihit 3. Reeeived Dee. 13, 1912. F. D. Monckton, 
Clerk. 
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Cummins Exhibit 1. 
CONTRACT FOR THE IMPROVEMENT OF SAN 
RAFAEL CREEK. 

THIS CONTRACT AND AGREEMENT made 
and entered into this 15th day of April, A. D. 1908, 
by and between the State of California, through 
N. Ellery, State Engineer, the part of the first part 
and the CALIFORNIA RECLAMATION CQM- 
PANY, a corporation, party of the second part, - 

WITNESSETH, that whereas, the said party of 
the first part heretofore duly advertised for bids for 
dredging, excavating and clearing out the channel 
of San Rafael Creek, according to specifications pre- 
pared by and filed in the office of the Department of 
Engineering, a copy whereof is hereto attached and 
made part of this agreement the same as though said 
specifications appeared in full in the body hereof, 
and whereas, in accordance with law and the adver- 
tisements inviting proposals or bids for executing 
said work, and said party of the second part did 
furnish and file with the said Department of En- 
gineering, within the time stipulated therefor, their 
bid or proposal to furnish all of the plant, labor and 
materials and do all the work required for dredging, 
excavating and clearing out the said channel of San 
Rafael Creek in conformity with the plans and speci- 
fications aforesaid for the sum of five and eighty 
nine one hundredths (3.89) cents for each cubic yard 
of earth material so dredged or excavated, and said 
proposal being the lowest bid offered, and being in 
compliance with the advertisement and_ specifica- 
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tions aforesaid, the said party of the first part, by 
the said State Engineer duly accepted and approved 
said bid and notified said party of the second part 
of the acceptance thereof, and now the parties 
hereto, in aecordance with law and the matters here- 
inabove set forth, hereby agree as follows, to wit: 
The party of the second part, a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of California, in considera- 
tion of the agreement and covenants of the party of 
the first part hereinafter set forth, agrees to fur- 
nish at his own proper cost and expense all] necessary 
machinery, tools, plant, labor and materials to 
dredge, excavate and clear out the aforesaid channel 
of San Rafael Creek in accordance with the said 
specifications hereto attached, and the second party 
further agrees that the State Engineer and his auth- 
orized agents shall, and is hereby authorized to in- 
spect or cause to be inspected the work done under 
this agreement and to require that the same cor- 
respond to the terms of the annexed specifications 
and it is further agreed between the said parties 
that no branch sloughs or streams emptying into the 
said San Rafael Creek shall be interfered with in 
compliance with the permit granted the State of 
California by the U.S. War Devartment, for the 
aforesaid dredging work, and it is further agreed 
that the party of the second part shall furnish the 
said first party with satisfactory evidence that all 
persons who have done work or furnished materials 
or supplies at the request of the said second party 
under this agreement, have been fully paid and in 
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ease such evidence be not furnished as aforesaid, 
such amount as the party of the first part may con- 
sider necessary and proper to meet lawful claims of 
the persons aforesaid shall be retained from any 
money due or to become due the party of the second 
part under this agreement until the liabilities afore- 
said shall have been fully discharged and the evi- 
dence thereof furnished the said party of the first 
part; and said second party further agrees to fur- 
nish the party of the first part a good and sufficient 
bond to be approved by the aforesaid State Engineer 
in the sum of T'wo Thousand ($2,000.00) Dollars for 
the faithful performance of this agreement and con- 
ditioned to indemnify and save the State or its 
agents against any suits for damages on account of 
injuries through negligence on the part of the party 
of the second part or their agents in consequence of 
any work done hereunder. The said party of the 
second part further agrees to furnish the party of 
the first part a good and sufficient bond to be ap- 
proved by the aforesaid State Engineer in the sum 
of Four Thousand Five Hundred ($4,500.00) 
Dollars, to be known as a Labor and Material Bond 
and which must conform to the required law for 
such bond. The said party of the second part agrees 
to take and receive the said sum named in his bid, 
to wit: five and eighty nine one hundredths (5.89) 
cents per cubic yard for material excavated as full 
compensation for the furnishing of all labor and ma- 
terial, and in all respects completing the aforesaid 
work in the manner and under the conditions herein 
specified, and as full compensation for all loss or 
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damages arising out of the nature of the work afore- 
said, or for any unforseen obstructions or difficulties 
which may be encountered in the prosecution of the 
said work, and for all loss and expense ineurred by 
or in consequence of the suspension or discontin- 
uance of said work, and for well and faithfully com- 
pleting said work in seventy five working days from 
the date of being notified to commence the said 
work by the State Engineer of the State of Cali- 
fornia. 

It is further agreed by the parties hereto that the 
quantity of earth material removed shall be deter- 
mined by the Department of Engineering, and pay- 
ments shall be made therefor by the party of the 
first part, at the times and in the manner stipulated 
in the before-mentioned specifications. 

And said second party further agrees to not as- 
sign, transfer or sublet this contract without the 
written consent of said first party, and that such as- 
signment, transfer or subletting made without such 
consent having been first obtained shall in every case 
be absolutely void. 

The party of the second part further agrees that 
should the work not be completed within the time 
hereinbefore stipulated and provided in the said an- 
nexed specifications, there shall be deducted from 
the contract price of said work, as liquidated dam- 
ages, the sum of Ten Dollars ($10.00) for each and 
every day of such delinqueney. 

It is further agreed and stipulated between the 
respective parties hereto that the party of the sec- 
ond part shall forfeit as penalty to the State of Cali- 
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fornia Ten Dollars ($10.00) for each laborer, work- 
man or mechanic employed in the execution of this 
contract for each calendar day during which such 
laborer, workman or mechanic is employed or 
permitted to labor more than eight (8) hours per 
shift. 

It is further stipulated and agreed between the 
respective parties hereto that the minimum compen- 
sation to be paid for labor by said party of the sec- 
ond part on the work performed under this agree- 
ment shall not be less than Two Dollars ($2.00) per 
day. 

It is further expressly agreed by and between the 
parties hereto that should there be any conflict be- 
tween the terms of the instrument and the bid or 
proposal of the said second party, then this instru- 
ment shall control and nothing herein shall be con- 
sidered as an acceptance of the said terms of said 
proposal conflicting therewith. Both parties hereto 
agree to be and are hereby bound by the terms and 
provisions of the annexed specifications. 

IN WITNESS WHEREOF, these presents have 
been executed on behalf of the partv of the first part 
by the State Engineer, and on behalf of the party 
of the second part by 

STATE OF CALIFORNIA. 

By N. ELLERY, 
State Engineer. 

CALIFORNIA RECLAMATION CoO. 

[Seal] R. A. PERRY. 
President. 
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STATE OF CALIFORNIA. 
DEPARTMENT OF ENGINEERING. 
SACRAMENTO. 
Nathaniel Ellery, 
State Engineer, 
Sacramento, Cal. 


Sir: — 


the undersigned, hereby propose to furnish 
all of the plant, labor and materials, and do all the 
work required for dredging, excavating and clearing 
out the channel of San Rafael Creek, in conformity 
with the terms of the advertisement, plans and 
specifications relating thereto, copies of each of 
which are hereto attached, for the following sums to 
wit :— 

For each eubic yard of earth material dredged, 
excavated or removed as aforesaid, the sum of 


I purpose to use for said work a dredge or ma- 
chine of the type, and for the above 
stipulated price per cubie yard I ean and will de- 
posit all material so removed at any distance re- 
quired, not to exceed feet, measured laterally, 
from the center line of the excavation. 

(Signed) 
this 


Dated at 


dav of ——_——, 1908. 
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STATE OF CALIFORNIA. 
DEPARTMENT OF ENGINEERING. 
SACRAMENTO. 
SPECIFICATIONS FOR THE IMPROVEMENT 

OF SAN RAFAEL CREEK, MARIN COUNTY, 
CALIFORNIA. 
(1) LOCATION. 

The work to be executed under these specifications 
is located in the channel of San Rafael Creek, a nav- 
igable tidal stream connecting with the Bay of San 
Francisco. 

(2) MAP AND DRAWING. 

A certain map or drawing prepared by the Depart- 
ment.of Engineering, State of California, entitled 
‘‘San Rafael Creek Improvement, Drawing 2-30- 
15,’’ is hereby referred to and made part of these 
specifications. 

(3) CHARACTER OF WORK. 

The work herein contemplated will consist of 
dredging, excavating and cleaning out the channel 
of said San Rafael Creek so as to facilitate naviga- 
tion therein. 

(4) EXTENT OF WORK. 

The work to be executed hereunder is defined, for 
the purpose of receiving bids and awarding contracts 
therefor, as extending from a point in the channel of 
said San Rafael Creek, designated upon the drawing 
hereinbefore mentioned, as Station 25, and following 
the meanders of the stream to a point near its mouth, 
opposite a certain levee and bulkhead, delineated on 
said drawing, and terminating at Station 81+33, 
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shown thereon. The total distance between said 
points is approximately 7,000 linear feet. 

Any extension of said work beyond the limits 
above stated, ordered by the State Engineer to be 
made, shall be executed the same and shall be paid 
for at the same price as similar work within the said 
limits. 

(5) DIMENSIONS. 

The dimensions of the cut or excavation to be 
made hereunder will be 60 feet wide on the bottom 
with a depth of four feet below mean low tide, and 
with side slopes of 2 to 1. 

(6) MEASUREMENT OF WORK. 

For the information of bidders it is here stated 
that from a preliminary survey made by the Depart- 
ment of Engineering, it is estimated that the quan- 
tity of material to be excavated will be approxi- 
mately 131,000 cubic yards. 

The true quantity of material to be excavated will 
be determined from cross-sections of the channel 
measured before excavation is commenced and the 
true quantity moved will be found by measurements 
of the channel] after being excavated. All measure- 
ments will be expressed in terms of cubic yards. 

(7) DISPOSAL OF SPOIL. 

The material to be excavated under these specifi- 
cations shall be placed at the side of the channel ex- 
eavated upon the bank or banks thereof or upon the 
lands adjacent thereto as may be directed by the 
Department of Engineering. 

(8) METHODS OF WORK. 
Bidders making proposals to execute the work 
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herein contemplated shall state in their respective 
bids the price per cubic vard of material to be 
moved; 

The type of dredge or machine they purpose to 
employ in the work; 

The maximum distance from the middle line of the 
excavated channel to which they propose delivering 
the material for the price named in their respective 
bids. | 
(9) FEDERAL AUTHORITY. 

Application has been made by the State to the 
United States for authority to execute the work 
herein specified, and all bids received or con- 
tracts awarded thereunder will be contingent upon 
the authority to do the work being granted by the 
United States War Department. 


GENERAL CONDITIONS. 
PLANS FOR CONTRACTOR. 

The Contractor will be furnished with a set of the 
drawings and specifications. No deviation from 
either the drawings or specifications will be allowed 
without the written permission of the State Engi- 
neer. 


EXAMINATION OF WORK. 

The Contractor must furnish all facilities to the 
State Engineer, or his agent, to examine and deter- 
mine whether the contract is being carried out as 
specified. Upon the request of the State Engineer 
or his agent, the Contractor must furnish him or 
them any data or information that in any way con- 
cerns this work under this contract. 
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CONTRACTOR’S DUTY. 

The Contractor must abide by and comply with 
the obvious intent and meaning of these specifica- 
tions, which shall be construed to include all modes 
of work necessary to complete the work herein speci- 
fied in a thorough and workmanlike manner. 


ERRORS OR OMISSIONS. 

The Contractor will not be allowed to take any ad- 
vantage of any error or omission in these specifica- 
tions, as full instructions will be given him should 
any error or omission be discovered. 


DISPUTES. 

All work must be done under the general super- 
vision and to the satisfaction of the State Engineer; 
and all questions and disputes with regard to the in- 
tent and interpretation of these specifications shall 
be referred to him, and his decision thereon shall be 
final. 


NON-COMPLIANCE WITH SPECIFICATIONS. 

Should any portion or portions of the work be 
done not in accordance with these specifications 
the Contractor shall, at his own expense, redredge 
such portion or portions of deficient work without 
loss or damage to the State. 


DISORDERLY EMPLOYEES. 

If any person employed by the Contractor on this 
work shall appear to be incompetent or disorderly, 
he shall be discharged immediately on the requisi- 
tion of the State Engineer, or his agent, and such 
person shall not again be employed on the work. 
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INSUFFICIENT EMPLOYEES. 

Should the Contractor have an insufficient number 
of employees on the work, or should he or they cause 
delays by an insufficient number of laborers, the 
State Engineer shall employ such additional compe- 
tent help as may be necessary to meet the require- 
ments of time provisions herein contained. How- 
ever, before the State Engineer may employ such 
help, he shall obtain the consent of the Advisory 
Board to the State Department of Engineering. 
The Contractor shall pay such additional help in the 
same manner and at the same time as his other em- 
ployees are paid. 

NON-RESPONSIBILITY OF STATE. 

The Department of Engineering, its officers, and 
the State shall not be responsible for any loss or dam- 
age that may happen to the work, or to any part or 
parts thereof, or for injuries or loss of life to persons 
in the employ of the Contractor, or the public. 


NON-LIABILITY OF STATE. 

All bills incurred by the Contractor for the em- 
ployment of labor, purchase of material, or any other 
matter in connection with the work provided for 
in these specifications, must be paid by said Con- 
tractor, and the State of California is hereby ex- 
pressly relieved from any indebtedness or claim due 
to any person other than the Contractor for any 
amount of money over and above the contract price. 


ALTERATIONS. 
No work herein specified shall be changed or 
omitted excepting upon the written order of the 
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State Engineer. Additional work shall be allowed 
only upon the written order of the State Engineer. 
The price to be added to or subtracted from the con- 
tract price on account of any added, changed or 
omitted work shall be as mutually agreed upon and 
stipulated in the order authorizing such addition, 
change or omission. 

WORKMANSHIP. 

All work done hereunder must be done in a thor- 
ough, workmanlike manner, and upon completion all 
tools and plant must be removed by the Contractor. 
TIME OF WORK. 

The whole work must be completed in seventy-five 
(75) working days. 

TIME OF BEGINNING WORK. 

The bidder to whom the contract for this work 
shall be awarded shall immediately, upon receipt of 
the written order of the State Engineer, begin the 
work herein specified and prosecute the same dili- 
gently to its completion, within the time stipulated 


DELAYS. 

Time lost due to strikes, riots, stress of weather, 
or other extraordinary circumstances beyond the 
control of the Contractor, may be added to the stip- 
ulated time for the commencement or completion of 
the work, provided that the State Engineer shall 
have approved an application for such extension of 
time made in writing to him at or before the time 
said delay shall begin. 


DAMAGES. 
If any Contractor shall fail to commence or to 
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complete his work at or within the time stipulated, 
including extensions of time granted as aforesaid, 
there shall be deducted from the contract price of 
said work, as liquidated damages, the sum of Ten 
Dollars ($10) for each and every day of such de- 
linquency. 

WAGE RATE AND HOURS. 

In pursuance of the laws of California, the con- 
tract shall contain a stipulation that eight hours 
shall constitute a day’s labor in all work done there- 
under, and that the rate of wages shall not be less 
than two dollars ($2.00) per day. 

SAFEGUARDS. 

The Contractor shall use all necessary precaution 
to prevent accidents to persons and property, and 
shall be responsible for all loss, damage or injury to 
persons or property, or to the work, due to the na- 
ture of the work, or to the action of the elements. 
WORKING DIMENSIONS. 

Figured dimensions as they appear on the plans, 
diagrams and drawings, and not scaled dimensions, 
will be used. 


INSTRUCTIONS TO BIDDERS. 
REJECTION OF BIDS. 

The State Engineer reserves the right to reject 
any and all bids and to waive any informality in any 
bid received. 

ADDRESS FOR BID. 

All bids shall be inclosed in sealed envelopes and 

addressed ‘‘N. Ellery, State Engineer, Sacramento, 
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’ 


California,’’ and marked ‘‘Proposal for Dredging 
San Rafael Creek.’’ 
BIDS, ETC. 

One copy of the advertisement and the specifica- 
tions must be securely attached to each bid, and con- 
sidered as comprising a part thereof. 


CHECK FOR CASH BOND. 

Each bid must be accompanied by a certified check 
in the sum of at least ten per cent of the total bid, 
payable to the order of N. Ellery, State Engineer, 
and drawn on some established and solvent bank do- 
ing business in the State of California. Before 
awarding the contract, all of said checks depos- 
ited by the unsuccessful bidders shall be returned 
to them by the said State Engineer. The check de- 
posited by the successful bidder shall be retained by 
the State Engineer until the contractor shall have 
fully qualified with a bond as hereinafter stipulated. 


CONTRACT AND BOND. 

The bidder to whom the contract shall be awarded 
shall within five days after being notified of the ac- 
ceptance of his bid enter into a contract with the 
State Engineer in accordance with his bid for the 
work herein contemplated, and shall at the same 
time furnish a good and sufficient bond in the sum 
of two thousand dollars ($2,000.00) for the faithful 
performance of said contract according to tlie true 
intent of the plan and these specifications. Said 
contract and bond to be approved according to law 
before any work shall be commenced thereunder. 
Failure to enter into such contract within the said 


1050 Richmond Dredging Company vs. 


limit of time shall cause forfeiture of the certified 
check deposited with the bid to the State of Califor- 
nia. 
FORM OF BID. 

All bids shall be upon forms furnished by the ef- 
fice of the State Department of Engineering. 


BID FOR WORK. 

Each bidder must state in his proposal the specifie 
sum for which he will perform each unit of work as 
described in the form of proposal herewith, and as 
required by these specifications. 

DATA FOR BIDS. 

Data for the calculation of bids can be obtained 
upon application to the Department of Engineering, 
and further, it is presumed that the bidder will visit 
the place of work that he may estimate the facilities 
and difficulties attending the execution of the con- 
templated work. 

ACCEPTANCE AND PAYMENTS. 
ACCEPTANCE. 

The work shall not be accepted until the whole 
shall have been completed to the satisfaction of the 
Department of Engineering and in accordance with 
the plans and specifications. 

PARTIAL PAYMENTS. 

After each 25 days of work by the Contractor un- 
der these specifications, an estimate of the amount 
of work accomplished shall be made by the State 
Engineer and 80% of said estimate shall be paid 
from the proper and available funds. 
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When the work is completed and certified to by the 
Department of Engineering, the 20% retention 
money and the final payment shall be made. The 
bond for the faithful performance of the work shall 
continue in full force and effect during 35 days after 
acceptance pending any discovery of non-compliance 
with the plans and specifications during said thirty- 
five days. 

[Endorsed]: Case No. 2208. Circuit Court of Ap- 
peals, for the Ninth Circuit. Cummins Exhibit 1. 
Received Dec. 13,1912. F. D. Monckton, Clerk. 


Cummins Exhibit No. 3. 
This Agreement, made and entered into this 
day of February, 1910, by and between the 
STANDARD AMERICAN DREDGING COM- 
PANY, a corporation, the party of the first part, 
and RICHMOND DREDGING COMPANY, a cor- 
poration, the party of the second part, 


WITNESSETH: 

Whereas, the party of the first part is the owner 
of the electric dredger ‘‘Oakland,’’ and the party 
of the second part is desirous of hiring said dredger 
to be used for filling on certain lands at and near 
Richmond, California, under a contract between the 
party of the second part, and the Richmond Canal 
& Land Company and other; and 

Whereas, the party of the second part is the owner 
of the suction dredger called the ‘‘Richmond No. 1”’ 
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now in the possession of the party of the first part 
under a charter between the parties hereto, bearing 
date the 18th day of October, 1909, and the party of 
the first part is desirous of continuing the possession 
and use of said dredger ‘‘Richmond No. 1,’’ as here- 
inafter provided: 

IT IS HEREBY AGREED: 

1. The party of the first part hereby lets and 
leases unto the party of the second part, and the 
party of the second part hereby hires and takes from 
the party of the first part, the said electric dredger 
‘“‘Oakland’’ to be used for the filling of the said 
lands, at and near Richmond, California, for the 
term of sixty (60) days from and after this date, at 
a minimum rental of eight hundred dollars ($800), 
a month which shall pay for the use of said dredger 
‘‘Oakland’’ not more than one shift, not exceeding 
twelve (12) hours each day; and if at any time dur- 
ing said term, said dredger shall be operated more 
than twelve (12) hours in any day, the party of the 
second part shall pay the party of the first part 
an additional rental at the rate of eight hundred 
dollars ($800) a month for the extra time of oper- 
ation. 

2. The party of the first part agrees to deliver 
said dredger ‘‘Oakland’’ with her equipment, at 
Point Richmond, on or before the —— day of Feb- 
rary, HOO, 

3. From the time of the receipt of said dredger 
by the party of the second part until the return of 
said dredger to the partv of the first part, at the ex- 
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piration of the term of this agreement (or any ex- 
tension of said term), the party of the second part 
shall be responsible to the party of the first part for 
the said dredger in any event, and agrees to return 
said dredger to the party of the first part in as good 
order and condition as the same shall be at the be- 
ginning of the term of this agreement, reasonable 
wear and tear thereof, and damage by fire, only ex- 
cepted. 

4, The party of the second part also agrees that 
during the term of this agreement it will pay all 
charges for labor, electric current, supplies, repairs, 
and all other expenses of any kind and charaeter 
whatsoever in and about the operation of the said 
dredger ‘‘Oakland’’; and also hold the said dredger 
‘‘Oakland’’ and the party of the first part, harmless 
from any debts that aecrue from any of the expenses 
aforesaid, or from any act or omission of the party 
of the second part. 

d. Said party of the second part shall have no 
authority to incur any obligations whatsoever on 
the eredit of said dredger ‘‘Oakland,’’ or on the 
credit of the party of the first part. In the event 
that any claim of lien, or other claim or demand shall 
be asserted by anyone whatsoever, against the said 
dredger ‘‘Oakland,’’ or the party of the first part, 
on account of any indebtedness or other liability 
incurred by the party of the second part, or 
arising out of any act or omission of the party of the 
second part, said party of the seeond part shall, and 
hereby agrees that it will, promptly pay and dis- 
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charge the same, and will also pay to the party of 
the first part all costs, expenses and attorneys’ fees 
that shall be incurred by the party of the first part 
on account thereof, and all damages that may be 
sustained by the party of the first part by reason 
thereof. 

6. The performance by the party of the second 
part of the covenants, terms and conditions con- 
tained in the foregoing paragraphs numbered a 4, 
and 5 shall be secured by a bond in the sum of five 
thousand dollars ($5,000), with a surety company as 
surety; and this agreement shall not take effect 
until said bond be given to and approved by the 
party of the first part. 

7. In consideration of the execution of this agree- 
ment, all claim of the party of the second part to 
increased rental, or other charge, by reason of the 
detention of the ‘‘Richmond No. 1’’ beyond the term 
of the said charter, is hereby waived; and the term 
of said charter, as modified by this agreement, is 
hereby extended, at the rental of eight hundred dol- 
lars a month, for the term of sixty days from this 
date, and for such further time as shall be fixed and 
determined as hereinafter provided; and the rental 
of said dredger ‘‘Richmond No. 1’’ earned and to be 
earned, shall be applied as an offset to the rental of 
the dredger ‘‘Oakland”’ as far as it will go. 

8. If at the expiration of the said term of sixty 
(60) days the party of the first part shall not have 
found any other work that it desires to do with said 
dredger ‘‘Oakland,”’ this agreement may, at the op- 
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tion of the second party, be extended thereafter 
until the party of the second part shall have com- 
pleted such amount of filling as may be desired by 
the party of the seeond part on the lands aforesaid, 
not exceeding a total of 400,000 cubie yards of mate- 
rial including the filling that shall theretofore have 
been done by the use of said dredger ‘‘Oakland,’’ 
under this agreement, or until the party of the first 
part shall have given the party of the second part 
fifteen (15) days’ notice of termination of this agree- 
ment. 

9. If at any time during the term of this agree- 
ment, or any extension thereof, the party of the first 
part shall secure work which it desires to do by the 
use of said dredger ‘‘Oakland,’’ it may, at its option 
either require the party of the second part, after 
fifteen (15) days’ notice in writing to operate said 
dredger ‘‘Oakland’’ twenty-four (24) hours eaeh 
day until 400,000 eubic yards of filling (including all 
filling previously done by the ‘‘Oakland’’) shall 
have been completed or to terminate this lease of 
the said dredger ‘‘Oakland”’ by giving the party of 
the second part fifteen (15) days’ notice of sueh ter- 
mination, and returning the dredger ‘‘Richmond 
No. 1’’ to the party of the second part as in said char- 
ter provided, or paying the party of the second part 
at the rate of fifty (50) dollars a day for said ‘‘ Rich- 
mond No. 1”’ for all time it shall be retained by the 
party of the first part after the expiration of said 
fifteen (15) days’ notice, and the return of the ‘‘Oak- 
land’’ to the party of the first part. 
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10. If the party of the first part shall permit the 
party of the second part to retain the ‘‘Oakland”’ for 
long enough to complete 400,000 cubic yards of fill- 
ing on the lands aforesaid, or if the party of the sec- 
ond part shall fail after notice to that effect to oper- 
ate said dredger ‘‘Oakland,’’ continuously twenty- 
four hours each day until 400,000 cubic yards of fill- 
ing shall have been done (in which case the party of 
the first part may terminate this lease and retake 
possession of the ‘‘Oakland’’ without being required 
to return the ‘‘Richmond No. 1’’ or to pay any extra 
rental therefor) the party of the first part shall have, 
and is hereby granted, an option to retain the said 
‘“Richmond No. 1”’’ at the rental of eight hundred 
dollars ($800) a month for such length of time as it 
may desire to retain the same, but not beyond the 
first day of January, 1911. 

11. The party of the first part shall have the right 
to nominate the superintendent and chief engineer, 
who shall be employed and paid by the party of the 
second part in the operation of the said dredger 
‘‘Oakland”’ under this agreement; and said dredger 
shall not at any time be operated by the party of the 
second part except when in charge of a superintend- 
ent and a chief engineer selected by the party of the 
first part. 

12. The rental of the dredger ‘‘Oakland”’ shall 
be due and payable to the party of the first part on 
the 19th day of each month for the last preceding 
month; and the party of the second part agrees that 
on the 19th day of each month it will pay said rental 
to the party of-the first part, after deducting the 
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rental, if any, then due for the dredger ‘‘ Richmond 
No. 1.”’ Time is of the essence of this provision, 

13. Itis agreed that the value of the said dredger 
‘“Oakland”’ is the sum of one hundred and fifty thou- 
sand dollars ($150,000). 

IN WITNESS WHEREOF the parties hereto 
have hereunto subseribed their names, and affixed 
their corporate seals, by their officers thereunto duly 
authorized, the day and year first above written. 

STANDARD AMERICAN DREDGING 
COMPANY. 
by -——-——~——____., 
By ——-—___--——_ -. 
RICHMOND DREDGING COMPANY. 
By : 

[Endorsed]: Agreement. Standard American 
Dredging Company with Richmond Dredging Com- 
pany. Dated February, 1910. 

Case No. 2208. U.S. Circuit Court of Appeals 
for the Ninth Cireuit. Cummins Exhibit 3. Re- 
eeived Dec. 13, 1912. F. D. Monckton, Clerk. 


Cummins Exhibit No. 4. 

THIS AGREEMENT, made and entered into this 
26th day of February, 1910, by and between the 
STANDARD AMERICAN DREDGING COM- 
PANY, a corporation, the party of the first part, and 
RICHMOND DREDGING COMPANY, a corpora- 
tion, the party of the second part, 

WITNESSETH: 
Whereas, the party of the, first part is the owner 
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of the electric dredger ‘‘Oakland,’’ and the party of 
the second part is desirous of hiring said dredger to 
be used for filling on certain lands at and near Rich- 
mond, California, under a contract between the party 
of the second part, and the Richmond Canal & Land 
Company and other; and 

Whereas, the party of the second part is the owner 
of the suction dredger called the ‘Richmond No. 1”’ 
now in the possession of the party of the first part 
under a charter between the parties hereto, bearing 
date the 18th day of October, 1909, and the party of 
the first part is desirous of continuing the possession 
and use of said dredger ‘‘Richmond No. 1,’’ as here- 
inafter provided: 


IT IS HEREBY AGREED: 

1. The party of the first part hereby lets and 
leases unto the party of the second part, and the 
party of the second part hereby hires and takes from 
the party of the first part, the said electrie dredger 
‘‘Oakland’’ to be used for the filling of the said lands, 
at and near Richmond, California, for the term of 
sixty (60) days from and after this date, at a mini- 
mum rental of eight hundred dollars ($800.), a month 
which shall pay for the use of said dredger ‘‘Oak- 
land’’ not more than one shift, not exceeding twelve 
(12) hours each day; and if at any time during said 
term, said dredger shall be operated more than twelve 
(12) hours in any day, the party of the second part 
shall pay the party of the first part an additional 
rental at the rate of eight hundred dollars ($800.) a 
month for the extra time of operation. 

2, The party of the first part agrees to deliver 
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said dredger ‘‘Oakland’’ with her equipment, at 
Point Richmond, on or before the 26th day of Feb- 
ruarv, 1910. 

3. From the time of the receipt of said dredger 
by the party of the second part until the return of 
said dredger to the party of the first part, at the ex- 
piration of the term of this agreement, (or any ex- 
tension of said term), the party of the second part 
shall be responsible to the party of the first part for 
the said dredger in any event, and agrees to 
return said dredger to the party of the first W.4.H.«. 
at Richmond ai 
part in as good order and condition as the same 


shaft be at the beginning of the term of this agree- 
ment, reasonable wear and tear thereof, and damage 
by fire, only excepted. 

4. The party of the second part also agrees that 
during the term of this agreement it will pay all 
charges for labor, electric current, supplies, repairs, 
and all other expenses of any kind and character 
whatsoever in and about the operation of the said 
dredger ‘‘Oakland’*; and also hold the said dredger 
‘Oakland’? and the party of the first part, harmless 
from any debts that accrue from any of the expenses 
aforesaid, or from any act or omission of the party 
of the second part. 

dD. Said party of the second part shall have no au- 
thority to incur any obligations whatsoever on the 
eredit of said dredger ‘‘Oakland,”’ or on the credit of 
the party of the first part. In the event that anv 
claim of lien, or other claim or demand shall be as- 
serted by any one whatsoever, against the said 
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dredger ‘‘Oakland,”’ or the party of the first part, on 
account of any indebtedness or other liability in- 
curred by the party of the second part, or arising out 
of any act or omission of the party of the second part, 
said party of the second part shall, and hereby agrees 
that it will, promptly pay and discharge the same, 
and will also pay to the party of the first part all 
costs, expenses and attorneys’ fees that shall be in- 
curred by the party of the first part on account 
thereof, and all damages that may be sustained by 
the party of the first part by reason thereof. 

6. The performance by the party of the second 
part of the covenants, terms and conditions contained 
in the foregoing paragraphs numbered 3, 4, and 5 
shall be secured by a bond in the sum of five thousand 
dollars ($5000.), with a surety company as surety; 
and this agreement shall not take effect until said 
bond be given to and approved by the party of the 
first part. 

7. In consideration of the execution of this agree- 
ment, all claim of the party of the second part to in- 
creased rental, or other charge, by: reason of the de- 
tention of the ‘‘Richmond No. 1”’ beyond the term 
of the said charter, is hereby waived; and the term of 
said charter, as modified by this agreement, is hereby 
extended, at the rental of eight hundred dollars a 
month, for the term of sixty days from this date, and 
for such further time as shall be fixed and determined 

as hereinafter provided; and the rental of 
W.A.H.C. said dredger ‘‘Richmond No. 1’’ earned and 
to be earned, shall be applied as an offset to 
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the rental of the dredger ‘‘Oakland”’ as far as it will 
go. 

8. If at the expiration of the said term of sixty 
(60) days the party of the first part shall not have 
found any other work that it desires to do with said 
dredger ‘‘Oakland,’’ this agreement may, at the op- 
tion of the second party, be extended thereafter until 
the party of the second part shall have completed 
such amount of filling as may be desired by the party 
of the second part on the lands aforesaid, not exceed- 
ing a total of 400,000 cubic vards of material includ- 
ing the filling that shall heretofore have been done 
by the use of said dredger ‘‘Oakland,’’ under this 
agreement, or until the party of the first part shall 
have given the party of the second part fifteen (15) 
days notice of termination of this agreement. 

9. If at any time during the term of this agree- 
ment, or any extension thereof, the party of the first 
part shall secure work which it desires to do by the 
use of said dredger ‘‘Oakland,”’ it may, at its option 
either require the party of the second part, after fif- 
teen (15) days notice in writing to operate said 
dredger ‘‘Oakland’’ twenty-four (24) hours each day 
until 400,000 cubie yards of filling (including all fill- 
ing previously done by the ‘‘Oakland’’) shall have 
been completed or to terminate this lease of the said 
dredger ‘‘Qakland’’ by giving the party of the sec- 
ond part fifteen (15) days notice of such termina- 
tion, and returning the dredger ‘‘Richmond No, 1°’ 
to the party of the second part as in said charter pro- 
vided, or paying the party of the second part at the 
rate of fifty (50) dollars a day for said ‘‘Riehmond 
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No. 17’ for all time it shall be retained by the party 
of the first part after the expiration of said fifteen 
(15) days notice, and the return of the ‘‘Oakland”’ 
to the party of the first part. 

10. It is hereby mutually agreed and understood 
that the rent of said dredger ‘‘ Richmond No. 1”’ shall 
be eight hundred (800) dollars per month, and that 
the said first party shall have the right to lease and 
use said dredger ‘‘Richmond No. 1”’ at any and all 
periods when not in use or required by the party of 
the second part until January 1st, 1911. BW 

11. The party of the first part shall have BSS ¢. 
the rieht te nominate the captain and chief 
engineer, who shall be emploved and paid by the 
party of the second part in the operation of the said 
dredger ‘‘Oakland’’ under this agreement; and said 
dredger shall not at anv time be operated by the 
party of the second part except when in charge of a 
captain and chief engineer selected by the party of 
the first part. 

12. The rental of the dredger ‘‘Oakland’’ shall 
be due and payable to the party of the first part on 
the 19th day of each month for the last preceding 
month; and the party of the second part agrees that 
on the 19th day of each month it will pay said rental 
to the party of the first part, after deducting the 
rental, if any, then due for the dredger ‘‘Richmond 
No. 1.” Time is of the essence of this provision. 

13. It is agreed that the value of the said dredger 
‘‘Oakland’’ is the sum of one hundred and fifty 
thousand dollars ($150,000). 

IN WITNESS WHEREOF the parties hereto 
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have hereunto subscribed their names, and affixed 

their corporate seals, by their officers thereunto duly 

authorized, the day and year first above written. 
STANDARD AMERICAN DREDGING 


COMPANY, 

{Seal ] By CLAUDE CUMMINS, 
Vice-Prest. 

By W. A: H. CONNOR, 
Sec’ty. 

RICHMOND DREDGING COMPANY, 

[Seal] By H.C. CURLENG, 
Prest. 

H. W. WERNSE, 
See. 


[Endorsed]: Agreement. Standard American 
Dredging Company with Richmond Dredging Com- 
pany. Dated February, 1910. 

No. 2208. U.S. Cireuit Court of Appeals for the 
Ninth Cireuit. Cummins Exhibit 4. Received Dee. 
1%, 1912. F. D. Monckton, Clerk. 


Connor’s Exhibit 1 in Surrebuttal. 

THIS AGREEMENT, made and entered into this 

dav of February, 1910, by and between the 

STANDARD AMERICAN DREDGING COM- 

PANY, a corporation, the party of the first part, and 

RICHMOND DREDGING COMPANY, a corpora- 
tion, the party of the second part, 

WITNESSETH: 
WHEREAS, the party of the first part is the 
oper of the electric dredger *‘Oakland,’’ and the 
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party of the second part is desirous of hiring said 
dredger to be used for filling on certain lands at and 
near Richmond, California, under a contract between 
the party of the second part and the Richmond Canal 
& Land Company; and others and, 

WHEREAS, the party of the second part is the 
owner of the suction dredger called the ‘‘Richmond 
No. 1,’’ now in the possession of the party of the first 
part under an agreement between the parties hereto, 
bearing date the 18th day of October, 1909, and the 
party of the first part is desirous of continuing the 
possession and use of said dredger ‘‘Richmond No. 
1,’’ as hereinafter provided: 

IT IS HEREBY AGREED: 

The party of the first part hereby lets and leases 
unto the party of the second part, and the party of 
the second part hereby hires and takes from the party 
of the first part, the said electric dredger ‘‘Oakland,”’ 
to be used for the filling of the said lands, at and 
near Richmond, California, for the term of thirty 
(30) days from and after this date; and during the 
said term said dredger shall be so used by the party 
of the second part for not to exceed twelve (12) 
hours of each day. 

In consideration for the use of said dredger for 
said period of thirty (30) days of 12 hours each day, 
the party of the first part shall have the use of the 
said dredger ‘‘Richmond No. 1”’ under its said agree- 
ment with the party of the second part, for the period 
of thirty (30) days, without the payment of any rent 
or charter money, the use of said dredger ‘‘Rich- 
mond No. 1’? twenty-four (24) hours a day being 
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eompensated by the use of said dredger ‘‘Oakland’’ 
twelve (12) hours a day. 

The party of the first part agrees to deliver said 
dredger ‘‘Oakland,’’ with her equipment, at Point 
Richmond, on or before the —— day of February, 
1910. 

From the time of the receipt of said dredger by the 
party of the second part until the return of said 
dredger to the party of the first part, at the expira- 
tion of the term of this agreement, (or any exten- 
sion of said term), the party of the second part shall 
be responsible to the party of the first part for the 
said dredger in any event, and agrees to return said 
dredger to the party of the first part in as good order 
and condition as the same shall be at the beginning 
of the term of this agreement, reasonable wear and 
tear thereof, and damage by fire, only excepted. 

The party of the second part also agrees that dur- 
ing the term of this agreement it will pay all charges 
for labor, electric current, supplies, repairs, and all 
other expenses of any kind and character whatsoever 
in and about the operation of the said dredger ‘‘Oak- 
land,’’ and also hold the said dredger ‘‘Oakland’”’ and 
the party of the first part, harmless from any debts 
that accrue from any of the expenses aforesaid, or 
from any act or omission of the party of the second 
part. 

Said party of the second part shall have no an- 
thority to ineur any obligations whatsoever on the 
eredit of said dredger ‘‘Oakland,’’ or on the credit 
of the party of the first part. In the event that any 
claim of lien, or other claim or demand shall be as- 
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serted by any one whatsoever, against the said 
dredger ‘‘Oakland’’ or the party of the first part on 
account of any indebtedness or other liability in- 
curred by the party of the second part, or arising out 
of any act or omission of the party of the second part, 
said party of the second part shall, and hereby agrees 
that it will, promptly pay and discharge the same, 
and will also pay to the party of the first part all 
costs, expenses, attorneys’ fees that shall be incurred 
by the party of the first part on account thereof, and 
all damages that may be sustained by the party of 
the first part by reason thereof. 
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If at the expiration of the said term of thirty (30) days 
the party of tne first part shall not have found any other work 
that it desires to do witn said dredger "Oakland", this 
agreement may, at the option of the party of the second part, 
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said extension of thirty (30) days, the party of the first part 
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IN WITNESS WHEREOF, 


the parties hereto have hereunto 


subscribed their names, and affixed their corporate seals, 


by their officers thereunto duly authorized, the day and year 


first above written. 


STANDARD AMERICAN DREDGING COMPANY . 
BY _. ; 


BY 
RICHMOND DREDGING COMPANY 


BY 


BY _ 
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[Endorsed]: First draft. Agreement. Standard 

American Dredging Company with Richmond 

Dredging Company. Dated February, 1910. 

Case No. 2208. U.S. Circuit Court of Appeals 
for the Ninth Circuit. Connor’s Exhibit 1 in Sur- 
rebuttal. Received Dec. 13, 1912. F. D. Monckton, 
Clerk. 


No. 2208. 


IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


RICHMOND DREDGING COMPANY 

(a corporation), 
Libellant and Appellant, 

Ve 

Dredger ‘RICHMOND NO.1” and 
STANDARD AMERICAN DREDG- 
ING COMPANY (a corporation) et al., 
Claimants, Defendants and Appellees. 


APPELLANT’S BRIEF 
STATEMENT OF PRE CASE: 


In this case libellant and appellant being the owner 
of a certain hydraulic dredge, fitted with gasoline en- 
gines, filed a libel in the U. S. District Court for the 
Northern District of California, on Sept. 2, 1910, un- 
der Rule 20 of the Rules of Practice promulgated by 
the United States Supreme Court in Admiralty, claim- 
ing possession of the said dredge, her machinery, etc. 
A monition and citation issued on that day, and the 
Marshal seized the said dredgs thereunder; the cita- 


iz 


tion was served by the Marshal on the Standard Amer- 
ican Dredging Company, a defendant, on the same 
day. (Pp. 4-8 of Transcript.) 

Sept. 7th, 1910, the Standard American Dredging 
Co. claimed the dredge. October 7th, 1910, Califor- 
nia Reclamation Company, a corporation (an appellee) 
claimed a certain gas engine on the dredge. On the 
same day Atlas Gas Engine Company (an appellee) 
claimed another gas engine on the dredge. 

On September 12th, 1g10, the Standard American 
Dredging Company made a motion to have possession 
of the dredge then in possession of the Marshal re- 
stored to it. ‘The motion was based upon a notice of 
motion and an affidavit. (Pp. 13-17.) 

There is no claim in the affidavit that the Stand- 
ard American Dredging Company owned the dredge, 
but it does appear that they claimed possession under a 
charter party, and it desired to use it in taking mate- 
rial from the bed of the Sacramento River at Walnut 
Grove, Sacramento County, Cal., under a contract 
between the said Standard Co. and the Southern Pa- 
cific Co., stating further, among other things, that it 
would be unable to complete its contract if it was not 
permitted to use the dredge during the pendency of 
fe action. (Pp. 15-17) 

The motion was heard Sep. 13, and an order was 
made to the effect that the vessel might be released upon 
the giving of an admuralty stipulation, in the sum of 
forty thousand dollars. (Folios 17-18.) 

On the same day a bond was given in that amount 
to the Marshal (pp. 18-20) by the Standard Ameri- 
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can Dredging Company as principal, the condition 
Miereot being (Page 19): 


‘Now, therefore, the condition of this obliga- 
tion is such that if the above-bounden Standard 
American Dredging Company, claimant of said 
Dredger, shall answer, abide by and perform the 
decree of this Court, and return the said dredger 
in the same condition in which it now ts and in 
good repair, and shall pay all damages which may 
be sustained by reason of the detention of said 
dredger, then this obligation shall be void; other- 
wise, the same shall be and remain in full force 
and virtue.” 


Sept. 14, the stipulation was approved by his Honor 
the late Judge De Haven, as follows (Page 20) : 


“The within and foregoing admiralty stipula- 
tion is hereby approved as to form, amount and 
sufficiency.” 


The claim of the said Standard Co. reads in part 
(ge21): 


‘and makes claim to the said dredger, her engines, 
boilers, machinery and equipment. * * *” 


The return of the Marshal (Folios 7-8) shows as 
follows: 


“that said property remained in my custody and 
in charge of said keeper up to and including the 
14th day of September, 1910, when the Standard 
American Dredging Company claimed = said 
Dredger Richmond No. 1 and entered into and 
executed an Admiralty Stipulation in the sum of 
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Forty Thousand Dollars ($40,000.00), whereupon 
I immediately released said dredger from my cus- 
tody.” 


Oct. 7th, 23 days after the release of the propemay 
to the said Standard Co., the Atlas Gas Engine Com- 
pany filed a claim reading in part as follows (Page 22) : 


“The Claim of the Atlas Gas Engine Co., a cor- 
poration, to that certain 4 cylinder Atlas Gas en- 
gine of 12-inch bore 12-inch stroke, with complete 
equipment, now in the custody of the marshal of 
the United States for the said Northern District 
of California, at the suit of the Richmond Dredg- 
ing Co. 7 @ @ 


On the same day the California Reclamation Co. 
filed a claim reading intpart {Page 23) : 


“The claim of California Reclamation Co., a 
corporation, to that certain 4 cylinder 150 horse- 
power marine gas engine belonging to and being 
a part of the equipment of the launch ‘Wink,’ now 
in the custody of the Marshal of the United States 
for the said Northern District of California, at 


the suit of the Dredging Co., a corporation. * 
* *)) 


May gth, 1911, libellant filed a second amended libel 
upon which issue was taken and the case tried, and 
also a supplemental libel containing four distinct 
claims of damage and having four exhibits attached. 

This pleading is to be found on pages 24-59. 

The second amended libel sets up ownership and 
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right of possession of the said dredge “Richmond No. 
1,’ her engines, boilers, machinery and equipment. 


(Pp. 25-26.) 


“That said dredger ‘Richmond No. 1’ is a ves- 
sel consisting of a hull and superstructure, contain- 
ing a galley and cabin for her crew, also her 
machinery necessary for and usual in an hydraulic 
dredger; that the said dredger ‘Richmond No. 1’ 
is built to operate afloat and not otherwise, and 
during all the times herein mentioned has been 
and now is operated afloat and is equipped ta 
navigate upon the ocean and other navigable 
waters.” 


The date of the ownership and right of possession 
@ethe said dredger, her machinery, etc., is fixed as 
Pwaeust isth, 1910. (P. 26.) 

The answer of the Standard American Dredging 
Company first admits ownership by the libellant of 
the dredger “Richmond No. 1,” her engines, boilers, 
machinery and equipment at the time mentioned in the 
libel, then denies that the engines upon the dredger at 
the time of the filing of the original libel were the 
property of the libellant. (P. 72.) It also admits the 
vessel had a superstructure, etc., and that she was so 
constructed that she floats on the water and operated 
afloat, etc.; alleges that she was not equipped to navi- 
gate the ocean, had neither masts nor spars, etc., and 
other matters claiming right of possession, etc. The 
answer was filed by the said Standard Company Au- 
Past 1, 1951. (P. 92.) 

The answer admitted it owed the libellant $8600.00. 
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but claimed offsets for the wages of a keeper upon the 
dredge from February 3rd to August Ist, 1911. 
November 24th, 1911, the Standard Company moved 
for leave to file a supplemental answer, which was 
granted on the same day. In that answer the Stand- 


ard American Dredging Company alleged that on the 
1st day of August, 1911, it commenced an action in the 
United States Circuit Court for the Northern District 
of California against the Richmond Dredging Com- 
pany and caused the dredger Richmond No. 1 to be 
attached by the Marshal and has paid $590.00 for 
keepers’ fees, and prayed that that amount be credited 
on the said $8600.00 if the Court should determine 
that it had jurisdiction. (Pp. 68-70.) 

The Atlas Gas Engine Company also filed an an- 
swer, claiming that it owned a certain 12-inch diam- 
eter cylinder, 12-inch stroke cylinder stationary gas 
engine, on board of the Richmond No. 1 at the time 
she was attached by the Marshal. (Pp. 91-93.) 

California Reclamation Company filed an answer al- 
leging that it owned a certain Atlas marine engine of 
150 horsepower with four cylinders and of 12-inch 
stroke with bronze propeller and other full equipment, 
which, upon the 2nd day of September, 1910, were 
upon the dredger Richmond No. 1 when said dredger 
was attached by the Marshal. (Pp. 94-97.) 

In the supplemental libel libellant alleged several 
matters, the first claim of damage being a claim for 
damages for detention of the dredge, from the date 
of its delivery by the Marshal under the admiralty 
stipulation hereinbefore mentioned and for $600.00 
which the Standard Company paid to the Marshal for 
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the use of the dredge from the time she was seized up 
to that date. It sets forth the seizure, the application 
for release; that it resisted the said application, the 
conditions of the admiralty stipulation and claimed 
damages at the rate of $50.00 per day from the 2nd day 
of September, 1910, to the date of filing the supple- 
mental libel March oth, 1911, in all $9,400.00 (Pp: 
32-36.) 

Exceptions were filed to the second amended libel 
and also to the supplemental libel, and overruled as 
to the libel itself and the first and third claims of dam- 
age in the said supplemetnal! libel and sustained as to 
the second and fourth claims of damage. (Pp. 66-67.) 

The second claim of damage in the supplemental 
libel is to the effect that on or about April 25th, 1910, 
the Richmond Dredging Company entered into a 
contract in writing to do certain street work at the 
City of Richmond, in the State of California, and exe- 
cuted a bond to do that work; that the Standard Dredg- 
ing Company knew of that contract and knew the libel: 
lant would need the dredger “Richmond No. 1” or the 
dredger Oakland to do the work; that it commenced 
the work with the said dredger “Oakland” and con- 
tinued to do it up to the 15th day of August, 1gro., 
when the charter party of the “Oakland” was termin- 
ated by the said Standard Company and its dredger re- 
turned to it by the Richmond Dredging Company; 
that at that time it had done work of the value of 
$10,000.00, which it was forced to relinquish its claim 
for against the City of Richmond on account of its 
inability to proceed with the work because of having 
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no dredge to do it with, to save it and its surety from 
damages for the failure to do the work within the time 
required. (Pp. 36-42.) 

(At this point we call the Court’s attention to the 
fact that the Court found that libellant was entitled to 
the possession of its dredger “Richmond No. 1” on the 
2nd day of September, 1910.) (Pp. 1005-1009.) 

And that the Standard American Dredging Com- 
pany knew that to be the fact, and made application 
for the possession of that dredge under the admiralty 
stipulation falsely and fraudulently and prayed damage 
in the sum of $10,000.00 (Pp. 37-42.) 

The fourth claim of damage alleges that the Stand- 
ard Company, with the wrongful intent, etc., to de- 
prive libellant of the use of its dredge and cause libel- 
lant great loss and damage, detained the said dredga 
from libellant and prayed damage in the sum of 
$5000.00. (Pp. 44-45.) 

The third claim of damage is that when the dredger 
“Richmond No. 1” was released by the Marshal on 
the order of Court upon the admiralty stipulation here- 
inbefore mentioned, it had on board as part of her 
complete machinery and equipment two certain gas 
engines known and described as follows: A certain 
four cylinder 150 horsepower marine gas engine, a 
certain four cylinder Atlas gas engine, 12-inch bore 
and 12-inch stroke. 

That although the said engines were aboard of and 
in use by and formed an integral part of the said 
dredger Richmond No. 1 when she was released by the 
Court into the possession of Standard Company on 
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the 14th day of September, 1910, and the title and own- 
ership admitted to be in the libellant, still, while the 
said dredger was in possession of the said Standard 
Company, under the order of the Court as aforesaid. 
the said Standard Company removed or caused the 
engines to be removed without the consent of and 
against the will of the libellant, or the Court, or of the 
United States Nlarshal, etc.; that said engines were 
of the value of $10,000.00 and demanded damages i 
Miat sum. (Pp. 42-43.) 

The answer of the Standard Company (pp. 88-89) 
admits that the Standard Company removed the said 
engines without informing the Court and does not deny 
that it was done without the consent or will of the libel- 
lant. 

Attached to the second amended libel are exhibits 
A, B, C and D, the execution whereof are admitted 
and collectively they contain the agreements between 
the libellant and the Standard American Dredging 
Company relating to the dredger “Richmond No. 1” 
and the dredger “Oakland.” 

Exhibit A commences at page 46 and is dated the 

day of February, 1910 (the date February 26. 
appears in the evidence), it recites that the Standard 
American Dredging Company was the owner of the 
electric dredger Oakland. 

That the Richmond Dredging Company was the 
owner of the suction dredger “Richmond No. 1” then 
in possession of the Standard American Dredging Com- 
pany under a charter between those parties dated the 
18th day of October, 1909, and the Standard Company 
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was desirous of continuing in the use of that dredge as 
hereinafter provided. 

Then the Standard Company agrees to lease the 
“Oakland” to the libellant, and it agreed to take that 
dredge at the rental of $800.00 per month for a twelve- 
hour shift and $1600.00 per month for a twenty-four: 
hour shift for the term of sixty days, the dredge to be 
delivered on or before February 26th, 1910, and from 
the time of its delivery until its return at the expira- 
tion of such agreement (or any extension of said term) 
libellant should be responsible for the dredge, etc. 

The first part of the agreement 1s to the effect that 
libellant had work to do at the City of Richmond; 
then that it was the owner of the “Richmond No. 1” 
and the Standard Company desired to retain possession 
of that dredge which it then had. 

It is clear that the libellant having work to do at the 
City of Richmond desired its dredge to do it, and that 
the Standard people finding it had work to do that 
the “Richmond No. 1” could best do, desired to re- 
tain that dredge, and the “Oakland” being suitable 
for the libellant’s work it turned that dredge over as 
a substitute, so that it could retain libellant’s ‘“Rich- 
mond No. 1.” 

Paragraph 7 of the agreement reads as follows: 


‘7. In consideration of the execution of this 
agreement, all claim of the party of the second 
part to increased rental, or other charge, by rea- 
son of the detention of the ‘Richmond No. 1’ be- 
yond the term of the said charter, is hereby 
waived; and the term of said charter, as modi- 
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fied by this agreement, is hereby extended, at 
the rental of eight hundred dollars a month, for 
the term of sixty days from this date, and for such 
further time as shall be fixed and determined as 
hereinafter provided; and the Wwental of Sard 
dredger ‘Richmond No. 1’ to be earned, shall be 
applied as an offset to the rental of the dredger 
‘Oakland’ as far as it will go.” 


It thus appears that the previous charter of the 
“Richmond No. 1” was extended to suit the conveni- 
ence of the Standard Company. 

It then provides that if at the expiration of the said 
sixty days the Standard Company had not found any 
work to do with the said “Oakland” and the libellant 
had not filled in 400,000 yards the time could be 
extended at the option of the libellant (second party), 
or until the party of the first part should have given 
the party of the second part fifteen days’ notice of ter- 
mination of the agreement (fol. 49) or require it to 
work the dredge twenty-four hours per day until 400,- 
ooo yards had been filled in by said dredger, including 
what had already been done. 

In the event that the lease was terminated we find 
the conditions under which it could be done to be as 
follows (fols. 49-50) : 


“or to terminate this lease of the said dredger 
‘Oakland’ by giving the party of the second part 
(15) days notice of such termination, and return- 
ing the dredger ‘Richmond No. J’ to the party 
of the second part as in said charter provided, or 
paying the party of the second part at the rate of 
fifty (50) dollars a day for the said ‘Richmond 
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No. 1° for all time it shall be retained by the 
party of the first part after the expiration of said 
fifteen (15) days notice, and the return of the 
Oakland’ to the party of the first part.” 


Paragraph 10 (p. 50) reads: 


“Tt is hereby mutually agreed and understood 
that the rent of Said @dtedeer “Richmond igs 
shall be eight hundred (800) dollars per month, 
and that the said first party shall have the right 
to lease and use said dredger ‘Richmond No. 1’ 
at any and all periods when not in use or required 
by the party of the second part until Jan. Ist, 
TOT.” 


The contract of February roth, 1909, is found at 
folios 51 to 54 and is to the effect that the Standard 
Company desired to use the “Richmond No. 1” at Lake 
Merritt, etc. It was agreed that it could take it from 
San Rafael Creek, where it then was, to said Lake 
Merritt for the period of at least four months; that 
all pipe used at said Lake Merritt was to be the prop- 
erty of the libellant and that (fol. 54) rent was to 
commence as soon as dredge is delivered in Lake Mer- 
ritt, or in any event not later than February 28th, 1909, 
and the party of the second part agrees to work a 
full crew day and night to move said dredge into Lake 
Merritt as speedily as possible, and rent to cease as 
soon as dredging is completed in said lake; dredge to 
be removed from Lake Merritt immediately upon com- 
pletion of said dredging and delivered at Richmond 
within two weeks thereafter, otherwise rent will be 
charged therefor. 
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October 18th, 1909, the parties entered into another 
agreement, “Exhibit C,” under which the Standard 
Company Icased the said dredge ‘Richmond No. 1’ to 
do work at Lake Merritt at a certain stipulated rent 
end it agreed fo (p. 56): 


“Said second party further agrees to deliver 
dredge pipe and all equipment, to and in the Canal 
at Richmond by the 31st day of January, 1910, 
otherwise rent will be charged therefor at the rate 
of Fifty ($50.00) dollars per day.” 
The foregoing language in the contract of Febru- 
ary 25th, 1gio, the last contract 


“and that the said first party shall have the right 
to lease and use said dredger ‘Richmond No. 1’ 
at any and all periods when not in use or required 
by the party of the second part until January ist, 
IQII.” 


Together with the condition that it must return the 
said dredger “Richmond No. 1” to the party of the 
second part at any time it gave the 15 days’ notice, 
shows conclusively that if it ever demanded the “Oak- 
land” it had to return the “Richmond No. 1.” 

August 15th, 1910, the Standard American Dredg- 
ing Company demanded possession of the “Oakland” 
and the Richmond Dredging Company, acting in good 
faith, and within the terms of its contracts in that be- 
half, returned the dredge, although its work at the 
City of Richmond was unfinished, it never dreaming 
it would not receive its own dredge back, with which 
it could do the satd work. Libellant demanded its 
dredge when it returned the “Oakland” and made re- 
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peated demands, and on the ist day of September, 
Ig10, it sent a letter to the Standard Company, of 
which the following is a copy (Exhibit ““D’’) attached 
to the second amended libel (p. 57) : 


“To the STANDARD AMERICAN DREDG- 

ING COMPAN®, 

“San Francisco, Cal. 

“Richmond Dredging Company hereby 
again makes further and repeated demand for the 
immediate return to it of the dredger ‘Richmond 
INO: 1.” 

“Demand was made upon Standard American 


Dredging Company on the 15th, and on the 16th, 
of August, 1910, for the immediate return to 
Richmond Dredging Company of the dredger 
‘Richmond No. 1,’ but the said dredger has not 
been returned. 

“As you have already been notified, Richmond 
Dredging Company has use for and now requires 
the dredger ‘Richmond No. 1,’ and said Richmond 
Dredging Company has heretofore terminated, 
and now hereby terminates the lease or agreement 
under which you took and now hold possession of 
said dredger ‘Richmond No. 1, and again de- 
mands the immediate return of said dredger. 

“You will further take notice that Richmond 
Dredging Company will claim fifty ($50.00) dol- 
lars per day for the use of said dredger ‘Richmond 
No. 1’ for every day that it is entitled to claim 
that amount under the agreement by virtue of 
which you hold said dredger or otherwise. 

“Tt is suggested that a representative of Stand- 
ard American Dredging Company meet a repre- 
sentative of Richmond Dredging Company with- 


i) 
out delay for the purpose of adjusting the ac- 
counts between said companies. 
“Dated at San Francisco this 1st day of Sep- 
fember, 1910. 
“‘Sienred) RICHMOND DREDGING CORI 
PaaNry 
“By (Signed) Hy Cre Ouiern Ge. 


Upon the refusal of the Standard Company to re- 
turn the “Richmond No. 1” to it it filed the libel 
herein. 

After the receipt of the said dredge from the Mar- 
shal under the admiralty stipulation hereinbefore men- 
tioned the Standard Company kept possession of and 
operated the dredge, finishing up its contract with the 
Southern Pacific Company, but it left libellant with- 
out any dredge to finish its contract with the City of 
Richmond. The “Richmond No. 1” was built Sep- 
tember, 1907. Libellant operated it altogether about 
eight months. The Standard Company had it about 
two years and four months, during which time it did 
work with it in Lake Merritt, in Alameda County, 
and at San Rafael. It towed it out to sea and up to 
Eureka, Humboldt County, and back upon its return 
it was taken to Alameda, and at that place the engines 
that were on the dredge when the Standard Company 
received it and which had been placed there when it 
was built, were taken off and one of the Atlas engines 
in controversy in this case installed in its place. When 
that job was finished it was towed up to Walnut Grove 
and another Atlas engine installed. Those engines 
were on the dredge at the time the dredge was seized 
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by the Marshal and when he surrendered the dredge to 
the Standard people the Samson engines that the Stand- 
ard people took off had been sent by it to Point Rich- 
mond. When the Standard Company had finished its 
contract at Walnut Grove it towed the dredge back to 
San Francisco Bay and then took off the Atlas engines 
and put the Samson engines back on the dredge again, 
worn out, out of repair and useless as gas engines. Thg 
original change of engines was made without either the 
knowledge or consent of libellant, and the subsequent 
restoration of the Samson engines was also done with- 
out the consent of the libellant and against its objec» 
tems. (Pp. 217-210.) 

The Samson engines were examined by Mr. Mus- 
ladin, an expert, on October 11th, 1910, about six weeks 
after the libel was filed herein. They were then lying 
in the shop of the Point Richmond Canal & Land Com- 
pany, at Richmond, Cal., and in bad condition after an 
extended use thereof by the Standard Company. Ha 
testified (pp. 104-135) that at that time the crank shafts 
were cut and scored, two of the fly wheels were cracked. 
the valve gear had been exposed until there was noth. 
ing left of it. It would have to be entirely replaced. 
The cylinders needed reboring, and he gave as an esti- 
mate of what it would have cost to put the engines so 
that they would run as $2246.00. (Pp. 131-132.) 

The Standard Company subsequently put the en- 
gines back on the “Richmond No. 1,” gave them a coat 
of paint and they produced testimony as to their condi- 
tion. Their witnesses, largely consisting of a Mr. 
Harding, a Mr. Knight and some other who went over 
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to see the engines the day before they testified. At that 
time the dredge was in the custody of the United States 
Marshal, and he would not allow them to take any of 
the engines apart, so the only examination they could 
make was what they could observe by just looking at 
them. (Knight, witness for appellees, p. 436.) 


“Q. Would you be able to tell whether or not 
they would operate at all from an inspection such 
as you made over there on Tuesday? 

=x No, sir. 

“Q. You could not tell whether or not they 
would even start at all? 

"Ae INO sit,” 


This is not a case of conflict of testimony. It is a 
case where the witnesses for the libellant had made a 
careful examination, and the witnesses for the claimants 
had made no examination at all that made their testi- 
mony of any value. 

February 3rd and 6th, 1911, the Standard Company 
tendered the dredge to the libellant. This was about 
five months after the filing of the libel and when libel- 
lant had been seriously damaged and five months after 
the date that the lower Court found the libellant was 
entitled to it, and at the time it was so tendered it was 
not in a condition to be operated, according to the tes- 
timony of Mr. Musladin, and claimant's witnesses state 
to the above effect. The engines that had been placed 
on the dredge, to-wit: the Atlas engines, when the Sam- 
son engines had been worn out by the Standard Com- 
pany, had been removed and the worn out and worth- 
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ss Samson engines were placed upon the dredge. 
Pa, 2220, 227, 231, 232.) 

It is admitted that the Standard people wore out a 

ump and placed a new one on which they left there 
p. 401) and it was proved that repairs on a dredge 
enerally consisted of replacing the worn out article 
meunes-one. (Pp. 159, 100, $02, 163, 104, 171, 172, 
92, 293.) 
Libellant refused to accept the dredge when tendered 
n account of its not being in the same condition as 
then received, or as when the admiralty stipulation 
‘as given. 

It appears that Mr. Connor, the manager of the 
[aimant, admitted that the Samson engines were worth- 
Some. 231.) 

The lower Court found that libellant was entitled to 
1e possession of the dredge August 16th, rgro, and 
ave judgment for its possession and $50.00 per day 
rom that date to the date when it was tendered, find- 
ig that libellant was compelled to take it when so ten- 
ered, and libellant appealed. 

The points involved on this appeal are: , 

a. Is this a case of admiralty jurisdiction? 

at. Did the Standard American Dredging Com- 
any hold the dredge “Richmond No. 1” under the 
srms of the several charter parties, when it received it 
rom the United States Marshal under the admiralty 
Ipulation? 

b. Should the lower Court have sustained the excep- 
ions to the second and fourth claim of damage in the 
upplemental libel? 
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c. What was the effect of the admiralty stipulation 
as to claimant’s right to remove machinery that was an 
integral part of the dredge? 

d. Had claimant the right to remove the Atlas en- 
gines from the dredge at all? 

e. Was not the libellant entitled to the sum of $50.00 
per day for the use of the dredge for the period up to 
and including the 1st day of August, 1911, instead 
of the limited period for which the Court awarded it? 

f. Was not the libellant justified in refusing to take 
the dredge in the condition it was in when tendered? 


I. 


THIS IS A CASE OF ADMIRALTY JURISDICTION. 

This dredger floated upon the water, it had accom- 
modations for and carried a crew of 16 men (pp. 149, 
Qi4-915); it was on one occasion towed out on the 
ocean to Eureka, Humboldt County, California. It 
was towed from place to place around the Bay of San 
Francisco and the waters tributary thereto. Of neces- 
sity when engaged in filling in it was also deepening 
the waters where it operated and made them better 
fitted for the navigation of vessels, and we have abun- 
dant authority that this is a case of admiralty juris- 
diction. 

The case of ditcheson et al. vs. The Endless Chain 
Dredge et al., decided by the District Court E. D. 
Virginia, October 17th, 1889, and reported in 4o F. 
R. p. 263, at page 254 holds that: 


zs 


1. As to the question whether a steam dredge 
which is a floating scow fitted with steam appli- 
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ances, buckets and scoup for deepening channels 
of navigation and like purposes, is a subject of 
admiralty jurisdiction, there have been repeated 
decisions in the United States and Great Britain 
in the affirmative. (See The Hezekiah .Baldwin, 
8 Ben. 556; The Alabama, 19 Fed. Rep. 544; af- 
firmed on appeal, 22 Fed. Rep. 449; The Pioneer, 
30 Fed. Rep. 206; Woodruff vs. A Scow, Id. 
269, and the Mae, L. R. 7 Prob. Div. 126. This - 
court has also held likewise, incidentally, in Maltby 
vs. A Steam Derrick, 3 Hughes, 477, and Coast- 
ing Co. vs. The Commodore, post, 258, (which 
was a dredge case, decided by me at Norfolk).” 


The above rule applies to a dredge in its home port. 
(The Atlantic, 53 Fed. Rep. 607.) 

In the case of McRae vs. Bowers Dredging Co., re- 
ported in the 86 Fed. Rep. 344, it was held that a 
dredge designed to facilitate navigation, to be used in 
deepening harbors and channels and removing obstruc- 
tions from navigable rivers. and to bear afloat heavy 
machinery for that class of work, are subject to a mari- 
time lien, and on page 347 the Court, among other 
things, states: 


“The width of a stream or length of a voyage 
is no criterion by which to determine the char- 
acter of the service, nor the question of admiralty 
jurisdiction. Neither will jurisdiction of a float- 
ing structure be denied by a court of admiralty 
because it does not carry masts, propelling machin- 
ery, or steering apparatus, or lacks accommoda- 
tions for a crew. There is great confusion in the 
decisions as to whether particular structures, such 
as pile drivers, wharf boats, rafts and dismantled 
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vessels are to be classed within or without the pale 
of admiralty jurisdiction. The following is a list 
of cases in which the jurisdiction has been sus- 
tained over a great variety of floating structures, 
including a floating elevator, a harbor tugboat of 
less than five tons, a scow, a canal boat used only 
upon an artificial canal wholly within one state, 
a barge without masts, sails, propelling machin- 
ery, rudder or anchor, a ferry boat, a steam der- 
rick boat, a floating boathouse, a pile driver, a 
dredger and a raft of timber. (The Court then 
Cites more than forty cases in support of Jurisdic- 
tion.) ” 


The case of Bowers Hydraulic Dredging Co. v. 
Federal Contracting Co., 148 Fed. Rep. 290, was an 
action in admiralty to recover the hire of a dredge 
under a written contract, and the Court held it was a 
suit for admiralty jurisdiction and cited many author- 
ities and took occasion to refer to the case of The Black- 
heath, decided by the Supreme Court of the United 
States, 195 U. S. 361, to which we call your attention 
especially and which to our minds settles the question 
in favor of jurisdiction in the case at bar. 


Il. 


THE STANDARD AMERICAN DREDGING COMPANY 
Dip Not HOLD THE “RICHMOND No. 1°’ UNDER THE 
TERMS OF ANY CHARTER PARTY OR AGREEMENT BE- 
TWEEN IT AND LIBELLANT WHEN !T Took THAT 
DREDGE FROM THE MARSHAL. 


The charter party of February 26th, 1910, reads in 
part as follows on page 46: 
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‘Whereas, the party of the first partis ihe 
owner of the electric dredger ‘Oakland,’ and the 
party of the second part is desirous of hiring said 
dredger to be used for filling certain lands at and 
near Richmond, California, under contract be- 
tween the party of the second part and the Rich- 
mond Canal & Land Company and others.” 


That shows knowledge on the part of the Standard 
Company of the libellant having work to do when the 
charter party was made. 

It is also clear that it knew the work was not fin- 
ished when it demanded and received the “Oakland.” 

It received a notice (pp. 57-58) and the Court 
found as follows (p. 1004) : 


“On August 16th, 1910, in compliance with the 
above notice libellant returned the ‘Oakland’ to 
the defendant dredger company, and at the same 
time demanded from the defendant company the 
immediate return of the ‘Richmond No. 1,’ and 
on September 1, 1910, demand was again made 
by the libellant upon the Standard Dredging Com- 
pany for the return of the ‘Richmond No. 1’ the 
notice stated. 

“As you have already been notified the Rich- 
mond Dredging Company has use for and now 
requires the dredger ‘Richmond No. 1’ and said 
Richmond Dredging Company has heretofore 
terminated, and now hereby terminates the lease 
or agreement under which you took and now hold 
possession of said dredger ‘Richmond No. 1,’ and 
again demands the immediate return of said 
dredger.” 
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There is no dispute that the libellant had not fin- 
ished its City of Richmond Contract, so the following 
language of the February 26th charter party immedi- 
ately came into operation, to wit: 


“and the said first party shall have the right to 
lease and use said dredger ‘Richmond No. 1’ at 
any and all periods when not in use or required 
by the party of the second part until January rst, 
fort,” 


Libellant having use for its dredger had the right to 
terminate the lease of the Richmond, and the Court so 
found (p. 100s). 

1. The action was not prematurely brought. The 
agreement of February 25th, 1910, is certainly not a 
model of clearness, but I do not think it should be con- 
strued as giving to the Standard American Dredging 
Company the right to retain the possession of the 
“Richmond No. 1” against the will of the libellant 
after the lease of the “Oakland” had been terminated 
and that dredger returned to the defendant dredging 
company. 

There was thus a termination of the hiring. 


Civil Code, sec. 1933. 
“The hiring of a thing terminates: 
“1. At the end of the term agreed upon.” 


Section 1958: 


“At the expiration of the term for which per- 
sonal property is hired, the hirer must return to 
the letter at the place contemplated by the parties 
at the time of hiring; or, if no particular place 
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was so contemplated by them, at the place at which 
it was at that time.” 


The fact that it wrongfully retained possession of the 
property would not carry any of the terms of the agree- 
ments between them with such wrongful retention. 


Skaggs vs. Edwards, 45 Cal. 154; 
Canning v. Fibush, 77 Id. 196. 


The case seems to have been tried and decided upon 
the theory that the holding of the property by the Stand- 
ard Company, after August 16th, 1910, and under the 
admiralty stipulation, was under the terms of the sev- 
eral charter parties. That theory is clearly incorrect, 
as all charter parties had been cancelled. There wag 
no contractual relation existing between the parties 
after August 16th, 1910, and the only relation that ex- 
isted between the Standard Company and the dredge 
after the filing of the libel was one of sufferance by the 
United States Marshal to September 14th, 1910, and 
thereafter under the terms of the admiralty stipula- 
tion and the order upon which it was based as fol- 
lows (p. 18) (order): “conditioned for the return of 
‘said dredge to the owners thereof in as good condi- 
‘tion as it now 1s and for all damages which may have 
‘“been sustained by reason of its detention.” 

The stipulation is in conformity with the order, and 
the tenancy or holding of the Standard Company, after 
the receipt of the dredge on the stipulation zs to be 
measured by the order and stipulation and nothing else, 
and under it the Standard Company was bound to re- 
turn the dredge as it then was, and pay all damages by 
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reason of the detention and of necessity it would have 
to pay in addition thereto the value of the reasonable 
use of the dredge, the benefit of which it would have. 


JO 


THE LOWER .CoURT ERRED IN SUSTAINING THE EX- 
CEPTIONS TO CLAIMS OF DAMAGE II AND IV IN THE 
SUPPLEMENTAL LIBEL. 


There can be no mistake about the meaning of the 
chaster parties. They are so worded that if the Stand- 
ard Company demanded the return of the “Oakland” 
they had to return the Richmond. The following 
language is clear on that point: 


“or to terminate this lease of the said dredger 
‘Oakland,’ by giving the party of the second part 
(15) days notice of such termination, and return- 
ing the dredger ‘Richmond No. 1,’ to the party of 
the second part as in said charter party provided. 

“to. It is hereby mutually agreed and under- 
stood that the rent of said dredger ‘Richmond No. 
1’ shall be eight hundred (800) dollars per month, 
and that the said first party shall have the right 
to lease and use the said dredger ‘Richmond No. 
1’ at any and all periods when not in use or re- 
quired by the party of the second part until Jan. 
me rorr.”’ 


Connor, the Standard Company’s Superintendent, 
testified (p. 668) that when he served the 15 days’ 
notice demanding the return of the “Oakland” on Mr. 
Cutting, the President of the libellant, Cutting said: 

“We will have to have our dredge back.” 


26 


The same witness testified (p. 672), in reply to a 
question as to the position of the libellant with respect 
to the City of Richmond dredging contract: 


“A. They would have to get another dredge 
to do the work with, that is sure.” 


It appears at length in other parts of the transcript 
that the work was being done at the City of Rich- 
mond by the libellant, and that the Standard Company 
knew all about it, so the libellant was clearly within 
all the terms of the charter party, the Standard Com- 
pany, was required to return the dredge as a condi- 
tion upon which its right to the “Oakland” depended, 
and the libellant under section 1o had a right to de- 
mand the return of its dredge when it required it, and 
the Standard Company had no right to the use of the 
dredge under those conditions. 

But knowing that libellant needed the dredge, and 
had work to do, it obtained possession of its dredger 
“Oakland,” without any intent on its part to return the 
“Richmond No. 1,” and thus prevent libellant from 
performing its City of Richmond contract, its action in 
so doing was fraudulent, oppressive and deceitful, and 
the law applicable to actions in replevin is to the effect 
that where property is retained without any right what- 
ever, damages to business can be recovered. 

But the Standard Company stipulated in addition 
as follows in the admiralty stipulation: 


‘and shall pay all damages which may be sustained 
by reason of the detention of said dredger.” 
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There is no difference between this case and an ac- 
tion of replevin in a case where a plaintiff commences 
an action, files a bond and it is subsequently determined 
that he had no right to the property he must pay dam- 
ages, and the same rule applies where a defendant files 
a bond and obtains a delivery of the property to him, 
and it is found that plaintiff had at all times been en- 
titled to the possession as in this case. 


The measure of damages in such case is actual dam- 
age, not rent of the property. Rental will not in all 
cases compensate a party. The rule is as follows: 


Stevens vs. Tuite, 104 Mass. 328, 334. 


“Tt is evident that the mere restoration of the 
property, or its equivalent in money, would fall 
short, and in many cases very far short, of being 
an indemnity for the wrong done to the defendant 
by interruption of his possession. Where that 
wrong consists merely in the detention of property, 
without waste or depreciation, or in the compuls- 
ory postponement of the exercise of his rights un- 
der legal process, the interest upon the value may 
be an adequate measure of the damages. * * * 
Gen. Sts., c. 143, sec. 14. But the wrong to the 
original defendant (and present plaintiff) was 
more than the mere detention of the property and 
interruption of its use. It was more injurious to 
him than if he had been simply locked out of his 
place of business during the pendency of the suit. 
His complaint is, that his cloth printing establish- 
ment was wrongfully broken up; his steam-engine, 
machinery, fixtures and apparatus taken down and 
carried away; and that returning the property or 
its equivalent in money will leave him subject to 
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the great expense, inconvenience and delay of the 
entire reconstruction of his works. It is manifest 
that the damages actually awarded him do not 
cover all the elements of damage which he was en- 
titled to prove, and might have proved; and the 
‘amount allowed him was for that reason inade- 
quate as an indemnity for the wrong that he had 
sustained, ~ 20a" . 

“The time to prove his damages, and to have 
them assessed, in order to be included in the judg- 
ment, was when the reprevin suit was before the 
COULL.and Oni tiidiee 5 * 

‘In contemplation of law, his claim for compen- 
sation (independently of the return of the goods, 
or their equivalent in money, as secured by the 
bond) would be made up of, Ist, interest on the 
money value; 2nd, the general inconvenience and 
loss resulting from the interruption of his posses- 
ston, and 3rd, the expense, trouble and delay at- 
tending the operation of replacing everything and 
restoring the establishment to its original condi- 
tion. This is an entire and indivisible claim, he 
cannot recover part of it in one action, and subse- 
quently maintain another action for the re- 
mainder.” 


White vs. Mosely, 8 Pick. 356; 

Chapman vs. Kirby, 49 Ul. 219; 

Wells on Replevin, (2nd ed.) 572. 

The Live Stock Gazette P. Co. vs. The Union 
Stockyard Co., 114 Cal. 447, 450; 

Cal. Civil Code, secs. 3294, 3333; 

Code Civ. Proc., (Cal.), secs. 627, 667. 


The damages in this case should not have been lim- 
ited to $50.00 per day. Taking the charter parties as 
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a whole and all together, it is clear that the $50.00 per 
day only had reference to the case of the detention of 
the dredger when it was permitted by the libellant, to- 
wit: in case where the Standard Company failed to re- 
turn it when demanding its dredge “Oakland” and tha 
provisions of section 10 of the charter party did not 
apply. 

That amount will not compensate libellant in this 
case. It has no relation to the language in the admi- 
ralty stipulation that the Standard Company should 
pay all damages that might be sustained by the libel- 
lant. Damages are additional to the rent, and the ad- 
miralty stipulation was a new undertaking on the part 
of the Standard Company to pay damages of which 
rent was but one item. 

The $50.00 per day was for the mere use of the 
dredger. The Standard Company got full value for 
that in its use, the libellant lost the use of its property, 
and is compensated for the wrong sustained in the in- 
terruption of its business and the prevention of the per- 
formance of its contracts. 

We submit that the second and fourth claims of 
damage were recoverable, and the Court erred in sus- 
taining the exceptions. 


IV. 
EFFECT OF ADMIRALTY STIPULATION. 
The language in the admiralty stipulation 


‘and return the said dredger in the same condi- 
tion which tt now is and in good repair” 
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means that when the Standard Company returned the 
dredge to the United States Marshal from which it re- 
ceived it, it should then be just as it was when the Uni- 
ted States Marshal turned it over under the admiralty 
stipulation. It did not give the Standard Company the 
right to tear it to pieces or change its form. 

The words abide by the decree have no further mean- 
ing than their import. The decree found that libellant 
was entitled to the dredge at the time 1t was first seized. 
“Abiding by the decree” could only mean that libel- 
lant was entitled to the dredge as it then was, not as it 
might be at a later date, after the Standard Company 
had seen fit to change its form and appurtenances. In 
all actions of replevin it has been universally held that 
a party who takes property under such a bond must 
return it just as he received it. 


Washington Ice Co. vs. Webster, 125 U.S. 426. 
439. “that the plaintiff is bound by his replevin 
bond to restore the goods as when taken. He is 
responsible, if judgment is against him, for the 
damaged or deteriorated condition of the goods 
when restored.” 


In Douglas vs. Douglas, 21 Wallace, 98, the bond 
stipulated for the return of the property and nothing 
more. The Supreme Court held that the bond was 
satisfied by its return, but said: 


“Tf the defendant injured the property, or culp- 
ably suffered it to become injured while it was in 
his possession, a remedy must be sought in some 
other appropriate proceeding. Jt cannot be had 
in a suit on the bond.” 


Br 


Three States Lumber Co. vs. Blank, 133 Fed. 


479, 66 C. C. App. 353; 

Briggs vs. Taylor, 84 Fed. 681, 28 C. C. App. 
518; 

The Two Marys, 16 Fed. 697; 

June vs. Payne, 107 Ind. 308; 

Johnson vs .Mason, 70 N. J. L. 13; 

Nichols vs. Pauson, 10 N. Dak. 440; 

Fair vs. Citizens’ Bank, 69 Kan. 353; 

George vs. Hewlett, 70 Miss. 13 

McPherson vs. Acme Co., Id. 649. 

Yelton vs. Slinkard, 85 Ind. 190; 

Hinkson vs. Morrison, 47 la. 167; 

Hezlett vs. Witherspoon, 25 So. 150; 

Wells on Replevin, 2nd ed., sec. 422, and note 


on page 376. 


Section 941, Revised .Statutes, provides for special 
bonds as follows: 


“Tf a special bond or stipulation in the particu- 
lar cause shall be given under this section, the 
liability as to said cause on the general bond or 
stipulation shall cease.” 


This was a special bond. The general bond pro- 
vided for in the section covers cases where a vessel is 
sued for debt to foreclose a lien and a bond for value 
is given, in which case the bond takes the place of the 
property. 

A replevin bond is a forthcoming bond, and a mere 
bond for value will not be of any protection at all to 
an owner who has the right of possession and has been 
wrongfully dispossessed. A surety or a principal is 
bound by the terms of a stipulation he voluntarily signs. 


ae 


Mink vs. Jackson, 66 Fed. 581, 573; 
The Wanate, 95 U.S. 600-616. 


Speaking of District Courts, says 


‘they have an undoubted right to deliver the prop- 
erty on bail and to enforce conformity to the 
terms of the bailment.” 


The Madge, 31 Fed. 926; 
Umited States vs. Ames, 99 U.S. 35. 


It makes no difference in this case whether the Atlas 
engines belonged to the Standard Company or the At- 
las Company or any one else. The Standard Company 
in this case went into Court, used the Court process and 
orders to obtain possession of property that it knew it 
had no right to, and having so used the process of the 
Court, it was its duty to return the property as it took 
it from the Court. If it had, or any one else had, any 
further rights in the premises it was its or their duty 
first to act in good faith with the Court, then seek re- 
lief on notice to the libellant so that it could have its 
day in Court on the right of the Standard Company 
if any gas engines that had been installed on the dredge. 
It is very difficult to find language adequate to convey, 
a proper meaning to the actions of the Standard Com- 
pany in this case, or to point to an adjudicated author- 
ity where a party before the Court and using its pro- 
cesses had the temerity to act as the Standard Company 
did in this case. 

Libellant was entitled to the dredge as it was when 
the United States Marshal took it in the first place. It 
should have been returned to the Marshal and not to 
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the libellant, and we submit that there was a gross vio- 
lation of the conditions of the admiralty stipulation that 
amounted to conversion of the Atlas gas engines, and 
libellant was entitled to damages for their value. 


V 


THE STANDARD COMPANY HAD NO RIGHT TO RE- 
MOVE THE ATLAS ENGINES. 


There is no question that the title to the Atlas en- 
gines passed to the owner of the “Richmond No. 1.” 
When they were attached to that dredge they became 
fixtures. 

There is no difference in principle between fixtures 
attached to personal property and those attached to real 
property. ‘The same principles apply. Under section 
1013 of the Civil Code of California the Atlas engines 
would have belonged to the owner of the land if it had 
been attached to the land and there is no recognized 
difference between land and personal property and the 
law of accession also applies to personal property. 

Section 732, Civil Code: 


“The owner of a thing owns all its products 
and accessories.” 

How the Atlas gas engines were attached is shown 
as follows: 
(Testimony of W. J. Knight, p. 343.) 

“A. I used them about a week; probably a lit- 
tle more while I was installing the 125 horse- 
power Atlas gas engine. 

“Q. How did you install the 125 horsepower 
Atlas gas engine? 
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“A. Put it on the deck and just bolted it. 

“Q. Did you remove— 

“A, —just bolted it on to the deck; there were 
holes in the deck; that is all—three-quarter holes. 

“Q. What was done with the Samson enginesr 

‘A. We took them off and sent them over to 
the Richmond Dredging Company’s warchaiey or 
machine shop. 

“Q. Will you tell us how the two Atlas engines 
were installed (p. 353) on the dredger? 

“A. I had timbers from the base or founda- 
tion where the Samson engines stood built up level 
to the deck and the Atlas engines were installed on 
that. 

“Q. Did you injure the hull of the dredger in 
any way? 

UA eNO, sir.” 

(P. 355.) “Q. After the Samson engines were 
reinstalled upon the dredger was anything done, if 
you know, to place the dredger in the same con- 
dition in which it was before, with reference to 
its hull and the deck? 

Ae Ness sin. 

“Q. Whatr 

‘A. I had a carpenter working there. 

“Q. What was done? Do you know? 

“A. Placed everything back in the same condi- 
tion as it was when I took charge of it as nearly as 
we possibly could. 

“Q. What did he do, do you Know? 

“A. Put in new planks in the deck and plugged 
the holes that were made by the bolts, bolting the 
engines down and so forth. 

“Q. Was it in a better or worse condition than 
it was before? 

‘A. In as good condition.” 
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(P. 364.) “Mr. Taugher: Q. Did you get any 
permission from the Richmond Dredging Com- 
pany to install that engine on the dredger?r 

“Mr. Lillick: I object to that as irrelevant. 

“A. Ididnot. I don’t know whether the com- 
pany did. 

“Mr. Taugher: Q. Where did you put that en- 
gine ine 

“A. The forward end of the dredger. 

“Q. How did you keep it in placer 

‘A. Bolted it to the deck.” 

PP. 375.) “Mr. Taugher: @> Mr Kingnrait 
was rather a difficult and hard job installing those 
Atlas gas engines on that dredger, was it not? 

“A. No, sir; not very. 

“Q. What do you mean by ‘not very’? 

‘A. Just a matter of taking the Samson en- 
gines out and putting timber for a base for the 
Atlas engines. 

“Q. How were those timbers fixed to the boat? 

‘A. Put down to the foundation of the Samson 
engines. 

“Q. Were those timbers bolted to the ship? 

“A. A few bolts, yes. 

“Q. Were they firmly afixed to the boate 

“A. Just by bolts. 

“Q. What size boltsr 

“A. I think one inch inediametcr 

“Q. What length? 

“A, ‘They varied m lengidin2 feet upste 4 feet. 

“Q. Those timbers were firmly affixed to the 
boat? 

“A. Bolted to the boat. 

“Q. It was quite a difficult job installing those 
Atlas gas engines, was it? 


36 


‘a. “No, Sir; notwvery. 

“Q. What do you mean by ‘not very’? 

“A. No difficult job when you had the mate- 
rial to do the thing with, and the Samson engines 
were out of the way. 

“Q. How long did it take you to install the 
Atlas gas engines in the manner you have de- 
scribedr 

“A. J could notiremiemiber. 

“Q. About how long? 

“A. I don’t know. 

“Q. Was it a day or a half or 2 or 3 days? 

“A. It would probably be more than 2 or 3 
days; several days we were getting ready; get- 
ting the timbers and putting them in. Do you 
refer to the first Samson engine or the first Atlas 
engine? 

“Q). I have teference to the twowAthsmen 
gines that were installed in the place of the Sam- 
son engines which had been removed. 

“A. We started in early and it was quite 
awhile before we got through with the Alameda 
job, after we were ready to put in the other Atlas 
engine. We could not take that until we got to 
Walnut Grove because we needed the launch 
‘Wink’ to tow us up there. 

“Q. That is all right, that part of it, but that 
is not what I want. I want to know how long 
after you got to Walnut Grove did it take to in- 
stall those two Atlas gas engines and put them in 
place ready to rune 

“A. Probably 24 hours. 

/O).® 24 hours? 

“A. But all the timber and everything else was 
put in place at Alameda with the exception of 
the engines. 
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“Q. How long did it take to put those tim- 
bers in placer 

“A. Several days. 

“Q. Several days? 

ae es asit. 

“Q. Several full days? 

emeeoeveral days. 

“Q. Several full days you were fixing those 
timbers to receive the Atlas gas engines? 

“A. Yes, sir. 

“Q. What do you mean by ‘several’, how 
manyr 

‘A. I don’t know. 

“Q. Would it take a weekr 

“A. Probably it would; probably more. 

“Q. How many men? 

A Two men. 

“Q. It took a week to get those timbers ready 
and shaped up to put in placer 

“A. To take the Samson engines out and put 
the timbers in there it needed two men. 

“Q. When did you take the Samson engines 
out? | 

‘A. J don’t remember the date. It was in the 
early part of the time we were working in Ala- 
meda. 

“Q. While you were fixing those timbers and 
putting them in place to receive the Atlas gas 
engines substituted for the old Samson engines, 
where did you have the one Atlas gas engine that 
was installed during the early part of the Ala- 
meda jobe 

“A. On the deck between the Samson engines 
and the pump. 

“Q. Did you build any foundation for that 
engine? i 
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“A. Yes, sir; we put braces up between the 
keelson and the deck—shores. 

“Q. For what purpose? 

“A. So as to hold up the weight of the en- 
gine, 

“@. What did yousputtherer 

“A. Braces—shores. The carpenter called 
them shores; timbers 6 by 6 or 12 by 12. 

“Q. Those braces had no weight to carry after 
you installed the Atlas gas engines as they were 
doing the whole of the Walnut Grove jobr 

‘A. No, sir. When I put the Atlas gas en- 
gines back where the Samson engines were I took 
those braces out.” 

(P. 451.) ‘“Q. When you installed the two 
Atlas gas engines on the ‘Richmond No. 1’ at Eu- 
reka, did you do it in a workmanlike way? 

“A. I did not install them at Eureka. 

“Q. At Walnut Grove, I mean. Did you so 
install them that they would produce their great- 
est efficiency? 

“A, Wes, sin. 

“Q. Could you have made a better job of in- 
stalling them if you tried? 

PAS Viesesir, 

“Q. Howr 

“A. By putting in a better foundation or base 
for them, a cast-iron base instead of a timber ar- 
rangement. 

“Q. How long would it take to get a cast-iron 
base made to put in there? 

“A. It would take quite a long time. It would 
take an awful large pattern as we had to swing 
between those two engines a 56-inch pulley. 

“Q. But so far as it could be done with tim- 
bers you did it as effectively as it could be done? 
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| Apeeeiées, sir.” 
That method of attachment made the engines a part 
Othe dredge. 
mectton 1025 of the Civil Code reads: 


“When things belonging to different owners 
have been united so as to form a single thing, and 
cannot be separated without injury, the whole be- 
longs to the owner of the thing which forms the 
principal part; who must however reimburse the 
value of the residue to the other owner or sur- 
render the whole to him.” 


Under that section the libellant had the right to the 
engines. If the facts were different he might have had 
to reimburse the Atlas Company or the Reclamation 
Company for their value, but it had no opportunity 
to do so in this case, as they were put on and taken off 
without its knowledge, a gross invasion of property 
rights. The dredge belonged to libellant. It was its 
property and no one had any right to change it in any 
way without its permission. 

Section 1031, which is a statutory enactment of the 
common law, applies here, as follows: 


“The foregoing sections of this article are not 
applicable to cases in which one willfully uses 
the materials of another without his consent; but, 
in such cases, the product belongs to the owner of 
the material, if its identity can be traced.” 


The Standard Company was a trespasser, it grossly 
violated property rights by taking the Samson Engines 
off, sending them to Point Richmond without any noti- 
fication, and then getting them again without permis- 


40 
sion and reinstalling them, and the Atlas engines hav- 


ing been installed as a trespass, the whole product of 
the result of the trespass became the property of the 


owner of the principal thing. 

There is a well recognized distinction between the 
cases of where a person admixes property under a claim 
of right and where he is a trespasser. 


Guckenheimer vs. Angevin, 81 N. Y. 394. 


397. “The case is analogous to that of a wile 
ful trespasser, who has wrongfully converted a 
chattel and afterwards enhances its value by labor 
bestowed upon it. The wrongdoer in such a case 
is bound to account to the true owner for the value 
of the chattel in its changed or improved condi- 
tion, and his recovery will not be limited to its 
value in the condition in which it was at the time 
of the conversion.” 


Hartford and N. H.R. Co. vs. Grant, 11 Fed. 
Cases, 699, 671. 


A person who has acquired property has in so far as 
the welfare of the public is not concerned, absolute 
dominion over it, if its form and other matters con- 
nected with it suit him, no one else has any right to 
change it whether a lessee or not, if a person does 
change it in any way without the consent of the owner 
he is a trespasser, any interference with rights in per- 
sonal property is a conversion, and the Standard Com- 
pany was a trespasser when it took off the Samson en- 
gines and put on the Atlas. If the Samson engines 
were, according to its claim, of not sufficient power, it 
was its duty to return the dredge as not suited for its 
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purposes and get another that was. So the following 
conclusions follow. The Standard people were bound 
to repair this dredge, if, as is claimed by libellant, 
they put the Atlas engines on when they had worn the | 
Samson engines so that they were beyond repair, or 
when it preferred to do so rather than make repairs 
on them, they of necessity became a part of the dredge 
as did the pump and the cables, etc. 

If on the other hand they put them on because the 
power of the dredge was not satisfactory, then it was 
a trespasser in so doing and they equally belonged to 
the dredge, as the only right the Standard people had 
was to repair the dredge, not alter its form or appur- 
tenances. 

But in either case having put them on it was like- 
wise a violation of the terms of the admiralty stipula- 
tion, an act of bad faith with the Court and a trespass 
to take them off again. 

The engines became a part of the dredge. 


The Edwin Post, 11 Fed. Rep. 602; 
Porter vs, Pittsburg etc, i2enw 5. 207. 


282. ‘Property affixed so as to become a part 
of a principal structure is subject to a lien of mort- 
gage thereon although there is an agreement be- 
tween the seller of the property and the pur- 
chaser that title shall not pass until they are paid 
fOr. 


ug vs. Kies CaGmapp,, U.S, 37: 
Phoentx Iron Works ys. N.Y. & T. Co., 28 Id. 
76. 


Goods admixed as repairs become a part of the prin- 
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cipal thing. New sails were held to be part of a ves- 
sel in 


Southworth vs. Isham, 3 Sand. 448. 


The keel of a boat carries all that is attached with it. 


Glover vs. Austin, 23 Mass. 209. 


The principal thing always carries all that is at- 
tached. 


Kelley vs. Border-City Mills, 126 Mass. 148; 

Arnott et al. vs. Kansas Pac. R. R., 19 Kan. 95; 

Cousin’s Appeal, 79 Pa. St. 220; 

Merritt vs. Johnson, 5 Am. Dec. 289, 5. Cue 
Me. 404; 

Stevens vs. Briggs, 22 Mass. 177, 8. C., 54 Am. 
Dec. 582, and notes; 

Hamlin vs. Hayford, 72 Me. 62; 

Engineering Co. vs. Baker, 134 Mo. App. 96. 


100. ‘Repair, signifies articles used to replace 
others which are worn out or unsatisfactory as well 
as repair in the sense of patchwork on decayed or 
worn out parts of a building.” 


The Standard Company were bound to repair the 
dredge. If the Samson engines were unsatisfactory as 
to power when they placed other engines on it was 
a repair under the last decision quoted. 


‘A ship is usually described as consisting of the 
ship, her tackle, apparel and furniture, or the 
steamer, her engines, tackle, etc., this includes the 
hull and engines, which constitutes the ship or 
Steamer. ( bemedietyz22.)”” 
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The Endless Chain Dredge, 40 Fed. Rep. 253; 
Tucker vs. Alexanderoff, 183 U.S. 424; 

a Raft of Ties, 40 Fed. Rep, 5096; 

The City of Pittsburg, 45 Id. 699. 


The “Richmond No. 1” was the same dredge when 
the Atlas engines were installed. It was the principal 
part of the structure. The framework and deck of the 
dredge had been changed to enable them to install the 
engines. They plugged up holes in the deck when 
they took them out and also took out braces. The 
whole thing was a trespass and the engines became a 
part of the dredge and the property of libellant. 


Vat. 


It is clear that the libellant was justified in refusing 
to take the dredge back February 3rd, 1911, and being 
so justified it was entitled to rental for a much longer 
period than the Court awarded it. 


Vi 


Libellant was, as shown by the foregoing, justified in 
refusing to take the dredge back on account of its con- 
dition. Our contention is the Standard Company 
should have returned it to the United States Marshal. 
The libellant would then have had an opportunity of 
appearing in Court and having its rights determined, 
but the Standard people prevented it from so doing. 

We respectfully submit that the lower Court should 
have given judgment for the Jibellant for rental of the 
dredge up to the 1st day of August, 1911, the date the 
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dredge was seized by the United States Marshal on an 
attachment in another action. 

That the exceptions to the second and fourth claims 
of damage should not have been sustained, but that 
libellant should have been permitted to prove, and 
should have had judgment for the amount of damage 
it sustained by reason of the refusal of the Standard 
people to return the dredge and the deprivation of its 
possession under the admiralty stipulation. 

That it was also entitled to damages for the removal 
of the Atlas gas engines. 

That the decision of the lower Court is inconsistent 
in this, that it is found in the decision that libellant 
was entitled to the possession of the dredger ‘“Rich- 
mond No. 1” on August 16th, 1910; that by order the 
Standard Company was required to give a bond to re- 
turn the property, as it was on the above date and on 
September 14th, 1910, and the decision then holds that 
libellant was not entitled to it as it was on those days 
or either thereof. 

It is therefore prayed that the said decision and de- 
cree may be modified and corrected to the extent of 
giving to the libellant the relief it is properly en- 
titled to. 


Respectfully. 


W. H. H. HART, 
Proctor for Appellee. 
H.W. HUTTON, 
Of Counsel. 
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BRIEF FOR APPELLEES. 


Statement of the Case. 


We think it unnecessary to restate the case, since 
appellant’s statement is in most particulars correct 
as far as it goes. The errors in the statement are 
principally errors of omission; and we think we can 
best aid the court in arriving at the facts by merely 
pointing out those particulars in which the state- 


ment is controverted by us. 


The order for the release of the vessel, referred to 
near the bottom of page 2 of appellant’s brief, in 
terms provided that the vessel might be released 
upon the giving of a bond in the sum of $40,000.00, 
‘conditioned for the return of said dredge to the 
owners thereof in as good condition as it now is 
and for all damages which may have been sustained 
by reason of its detention”. The condition of the 
bond is correctly quoted by counsel on page 3 of 
the brief. We consider the words, ‘‘to the owners’’, 
a complete answer to counsel’s argument that the 
tender by us should have been to the marshal and 
not to the appellant. : 


The claim of the Standard American Dredging 
Company, referred to on page 3 of the brief, reads 
in part as there stated: 

‘‘and makes claim to the said dredger, her 
engines, boilers, machinery and equipment’’, 
but it also avers 


‘that it was in the possession of the said 
dredger at the time of the attachment 
thereof, and that it is the true and bona 
fide bailee of the said dredger under the charter 
and agreement hereinbefore referred to’’ (pp. 
20-21). 


On page 13 of the brief, the paragraph beginning 
“Together with the condition that it must return 
the said dredger ‘Richmond No. 1’ to the party of 
the second part at any time that it gave the 15 days’ 
notice’ is simply counsel’s construction of para- 
graph 9 of the agreement, and completely ignores 
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the alternative which we construe as an option to 
retain the dredger ‘‘Richmond No. 1’’ and pay the 
appellant $50 a day therefor. 


The statement on page 15, that the Standard 
American Dredging Company had the dredger 
‘Richmond No. 1’? about two years and four 
months, is incorrect. The testimony clearly shows 
that the Standard American Dredging Company 
never had the dredger ‘‘Richmond’”’ at any time 
prior to the date of the first charter, February, 1909. 
Counsel says ‘The ‘Richmond No. 1’ was built Sep- 
tember, 1907. Libelant operated it altogether about 
eight months’’. The evidence shows that the Rich- 
mond Dredging Company used the dredger for work 
at Richmond from the time it was built until the 
month of June, 1908; that the dredger was then 
used by the California Reclamation Company at 
San Rafael about four months, and subsequently 
by the Richmond Dredging Company at San Rafael 
for about two months. The use of the dredger by 
the Standard American Dredging Company, in- 
eluding all time consumed in moving it from 
place to place, was from February, 1909, to Decem- 
ber 2, 1910, when the work at Walnut Grove was 
completed, a total of one year and ten months. 
After that, the dredger remained in the possession 
of the Standard American Dredging Company un- 
dergoing repairs until its tender to the Richmond 
Dredging Company on February 3, 1911; and, of 
course, the Standard American Dredging Company 


retained possession after the appellant had refused 


to receive it, until it was again placed in the pos- 
session of the marshal under attachment in August, 
SL, 


Counsel’s statement completely ignores the fact 
that the Samson engines were used by the Standard 
American Dredging Company for seven months and 
six days only (pp. 350-403). 

The statement on page 15, that the Standard 
American Dredging Company did work with 
the dredger ‘‘Richmond’’ at San Rafael, is not 
true, and has no word of evidence in support of it. 


These incorrect statements of fact as to the use 
of the dredger ‘‘Richmond No. 1’’ by the Standard 
American Dredging Company are important, be- 
cause appellant’s assertion that the Standard Amer- 
ican Dredging Company wore out the Samson en- 
gines is the basis of its claim that the Atlas engines 
were placed upon the dredger by way of repair. 
On page 16 of the brief, the statement 1s made that 
the appellee took off the Atlas engines and put the 
Samson engines back again, ‘‘worn out, out of re- 
pair and useless as gas engines’’. 


After stating briefly Mr. Musladin’s testimony, 
the brief, near the bottom of page 16, says: 


‘‘The Standard Company subsequently put 
the engines back on the ‘Richmond No. 1’, 
gave them a coat of paint, and they produced 
testimony as to their condition; their witnesses 
largely consisting of a Mr. Harding and a Mr. 
Knight and some others, who went there and 
saw the engines the day before they testified. 
At that time the dredge was in the custody of 


the United States Marshal, and he would not 
allow them to take any of the engines apart, 
so the only examination they could make was 
what they could observe just by looking at 
them.’’ 


Then, after quoting from Knight’s testimony re- 
garding the examination that had been made the 
day before he testified, counsel says: 


‘‘This is not a case of conflict of testimony ; 
it is a case where the witnesses for the libelant 
have made careful examination and witnesses 
for the claimants have made no examination at 
all that made their testimony of any value.”’ 


The statement that respondent ‘‘gave them a coat 
of paint’? is evidently intended to mean that it 
did nothing else. 


The portions of the statement just referred to, 
with a lack of candor that is indeed surprising, 
omit all reference to the positive testimony of our 
witnesses as to the condition of the Samson engines 
and the service rendered by them just prior to our 
discontinuance of their use, and the positive and 
uncontradicted testimony of Barker and Morrison, 
covering pages 517 to 593 of the transcript, that 
immediately prior to the tender of the dredger to 
the libelant five days were expended in putting the 
engines into good condition. The statement also 
ignores the opinion of the court below, pages 1006- 
1006, 


‘‘that the dredger with the re-installed Samson 
gas engines was, when tendered to the libelant, 
on February 3, 1911, in as good condition, rea- 
sonable wear and tear excepted, as when pos- 


session thereof was received by the defendaut 
dredging company under the agreement of Ieb- 
ruary 26, 1910’. 


We do not know what proctors mean by the ex- 
pression, ‘‘and claimant’s witnesses state to the 
above effect’’, on page 17 of their brief. If this 
is intended to mean that any of claimant’s witnesses 
agreed with Mr. Musladin that at the time of the 
tender the dredge was not in a condition to be oper- 
ated, it 1s unsupported by any testimony in the ease. 
In fact, Mr. Musladin’s own testimony was merely 
a statement of his opinion as to the condition of 
the engines at the time of his examination of them 
long prior to the making of the repairs that 1mme- 
diately preceded the tender. There is nothing in 
the evidence to show that Mr. Musladin knew any- 
thing about the condition of the engines at the time 
of the tender; and the only testimony as to the con- 
dition of the engines at that time was that adduced 
by us. 


On page 18 of the brief, the following paragraph, 
forming part of the statement of the case, occurs: 


‘‘Libelant refused to accept the dredge when 
tendered on account of its not being in the same 
condition as when received, or as when the 
admiralty stipulation was given.”’ 


It is true that the libelant refused to accept the 
dredge for the reason that it was not in the same 
condition in respect to the engines as when the 
admiralty stipulation was given; but it 1s not true 
that any objection was made that the dredger was 


not in the same condition, or as good condition, as 
when it had been received by the Standard Ameri- 
can Dredging Company. On the contrary, the evi- 
dence is without conflict that the only objections to 
the tender were that the Atlas gas engines had been 
removed and the Samson engines re-installed, and 
that the tender should have been made to the mar- 
shal and not to the libelant. 


IS THIS A CASE OF ADMIRALTY JURISDICTION? 


We should be deeply regretful if this court should 
feel constrained to decide this question in the nega- 
tive, since the cause has been tried at great expense 
and has reached a point where the ends of justice 
would be best subserved by a final decision in this 
court. Nevertheless, the authorities are such as to 
leave our minds in grave doubt upon this point; and, 
since we understand the rule to be that jurisdiction 
of the subject matter cannot be conferred by con- 
sent or by failure to object, we feel it to be our 
duty to present our views upon the subject. 


The dredger ‘‘Richmond No. 1’’, which is the 
subject of the action, is, according to the evidence, 
of practically the same character, and was at the 
time of her seizure engaged in the same occupation, 
as the dredgers that were before the courts in the 
cases of 

In re Hydraule Steam Dredge No. 1, 80 
Fed. 545; 

Bowers v. Federal Contracting Company, 
148 Fed. 290; affirmed in 153 Fed. 870. 


The testimony of Perry (pp. 745 to 753), with 
the exhibits, fully describes the dredger and its 
method of operation; the agreement between South- 
ern Pacific Company and Standard American 
Dredging Company (pp. 754-759) shows the object 
and character of the work done at Walnut Grove. 
The testimony of Perry (page 760) further shows 
that the railroad fill was the only work in contem- 
plation; that the material was taken from the most 
available places (‘‘pot-holes’’, as the witness termed 
them) in the bed of the Sacramento River, and 
without any design or effect of improving or other- 
wise affecting the navigability of the river. In the 
ease first cited (In re Hydraulic Steam Dredge No. 
1, 80 Fed. 545-557 et seq.), the Circuit Court of 
Appeals for the Seventh Circuit held that it was 
not necessary to decide whether or not the dredger 
was a vessel, and decided the case upon the ground 
that, assuming that it was a vessel, if was not en- 
gaged in maritime employment, and for this reason 
affirmed a decree dismissing a libel for coal fur- 
nished to the dredger while engaged in that occupa- 
tion. 


In the other case cited (Bowers Hydraulic Dredg- 
ing Co. v. Federal Contracting Co., 148 Fed. 290), 
the libel was for charter money for a dredger 
similarly described, and engaged in a similar occu- 
pation. Adams, D. J., quotes copiously from the 
decision in 80 Fed., supra; and then places his 
decision favorable to the jurisdiction squarely upon 
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the supposed effect of the decision of the Supreme 
Court in 
The Blackheath, 195 U. 8S. 361; 49 Law Ed. 
236. 


Judge Adams says (p. 294): 


‘‘Upon the above authorities, it would seem 
that the question of jurisdiction here should 
be decided in favor of the respondent, but the 
admiralty jurisdiction has been broadened very 
considerably by the recent decision of the Su- 
preme Court in ‘The Blackheath’ (195 U. S. 
361, 25 Sup. Ct. 46, 49 Law Ed. 236). * * * 
It seems in view of what has been said in this 
authority that such artificial distinctions as 
arise out of the work of a dredge being per- 
formed partly on land and for the purpose of 
a land transaction, should not oust the court 
of jurisdiction of a floating structure which in 
its ordinary purpose is distinctly maritime.”’ 


But in two later cases, the Supreme Court dis- 
tinctly disavowed any intention in The Blackheath 
to overrule any of its former decisions, and added, 


‘“We are not inclined to disturb the rule that 
has been settled for so many years because of 
some supposed convenience.”’ 


Cleveland T. Ry. Co. v. Cleveland Steamship 
Co., 208 U. 8. 316; 52 Law Ed. 508; 
Duluth & S. B. Co. v. The Troy, ibid., p. 512; 


In The Poughkeepsie (162 Fed. 494) Judge 
Adams explains his decision in the Bowers ease, 
supra, by saying that it was based upon his assump- 
tion that The Blackheath case had so broadened the 
jurisdiction as to cover dredging which had 
theretofore been deemed non-maritime. 
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There is at least negative authority in this Circuit 
for the doctrine of In re Hydraulic Steam Dredge 
No. 1, supra, that a hydraulic dredge must be en- 
gaged in maritime service in order to be the subject 
of admiralty jurisdiction. 


In Meckae v. Bowers Dredging Company, 86 Fed. 
344, Judge Hanford says (p. 346): 


‘The main question in the case is whether 
the dredgers are vessels subject to admiralty 
process, whether the work which they were 
doing was a maritime service, whether the con- 
tracts under which they were supplied and kept 
in repair were maritime, and whether the crews 
have maritime liens for their wages.’’ 


And in a recent case this court say: 


‘A floating dredger, capable of carrying her 
own machinery and implements and working 
crew, when employed as an aid to convmerce in 
deepening navigable channels and harbors, is 
subject to maritime law and to a maritime lien 
for a tortious injury to another vessel caused 
by negligence of those controlling her opera- 
Hons, 


North American Dredging Co. v. Pacific Mail 
Steamship Co., 185 Fed. 698-702. 


AT THE TIME THE LIBEL WAS FILED AND THE DREDGER 
SEIZED BY THE MARSHAL, STANDARD AMERICAN DREDG- 
ING COMPANY WAS HOLDING OVER UNDER AN ALTERNA- 
TIVE OPTION GRANTED TO IT BY THE TERMS OF THE 
CHARTER PARTY OR AGREEMENT OF FEBRUARY 26, 1910. 


ae 


We understand the position of counsel for the 
libelant to be that the right of the Standard Amer- 


ya 


ican Dredging Company to hold and use the dredger 
‘*Richmond’’ terminated on August 16, 1910, when 
the ‘‘Oakland’’ was returned; that we had no right 
to retain the ‘‘Richmond”’ after the receipt by us 
of the ‘‘Oakland’’; and that our holding after that 
time was a wrong. 


The late Judge De Haven was of the opinion 
that under the contract it was our duty to return 
the “‘Richmond’’ when we demanded and received 
the ‘‘Oakland’’, and that our retaining it beyond 
that time was a breach of contract. 


It has at all times been our understanding, 
and is now our contention, that under the provi- 
sions of clauses 9 and 10 of the charter party and 
agreement of February 26, 1910, we had the right, 
on recalling the ‘‘Oakland’’, to do either one or the 
other of two things: first, to return the ‘‘Rich- 
mond”’ to its owner; or, second, to retain the ‘‘ Rich- 
mond’’ on paying an increased rental of $50 a day. 
But, if the ‘‘Oakland”’ should not be recalled prior 
to the completion of 400,000 cubic yards of filling, 
then the rental of the ‘‘Richmond’’ should continue 
to be $800 a month, and that we should have the 
right to lease her at that price, when not in use or 
required by the owner, up to January 1, 1911. 


The testimony shows that clauses 9 and 10 were 
revised by the officers of the two companies with- 
out the aid of counsel, and, as Judge De Haven well 
said in his opinion, ‘‘It is not a model of clear- 
ness’’; but we think that, if the rule requiring every 
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part of a contract to be given effect if possible is 
to be obeved, this charter party must be construed 
as granting to the Standard American Dredging 
Company the alternative of returning the ‘‘Rich- 
mond’’, or holding over on terms. ‘By the use of 
italics, the alternative options can be thrown into 
relief, which may aid in the construction of par- 
agraph 9: 


‘*9. If at any time during the term of this 
agreement, or any extension thereof, the party 
of the first part (Standard American Dredging 
Company) shall secure work which it desires 
to do by the use of said dredger ‘Oakland’, it 
may at its option either require the party of 
the second part, after fifteen days’ notice in 
writing, to operate said dredger ‘Oakland’ 
twenty-four hours each day until 400,000 cubic 
yards of filling * * * shall have been com- 
pleted, or to terminate this lease of the said 
dredger ‘Oakland’ by giving the party of the 
second part fifteen days’ notice of such termi- 
nation, and returning the dredger ‘Richmond 
No. 1’ to the party of the second part, as in 
said charter provided, or paying the party of 
the second part at the rate of $50 a day for the 
said “Richmond No. 1’ for all time it shall be 
retained by the party of the first part after the 
expiration of said fifteen days’ notice, and the 
return of the ‘Oakland’ to the party of the first 
art (elds 


In the charter of Octcber 18, 1909, as well as in 
paragraph 9 of the charter of February 26, 1910, 
the possibility of the Standard American Dredging 
Company desiring to hold over is recognized. In 
the first charter the language is as follows: 
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‘‘Second party further agrees to deliver 
dredge, pipe and all equipment, to and in the 
eanal at Richmond by the 31st day of January, 
1910, otherwise rent will be charged therefor 
at the rate of fifty ($50.00) dollars per day.” 


In the two rejected drafts of the charter of Feb- 
ruary 26, 1910, the $50 a day is referred to as in- 
ereased rental (pp. 1054-1069) ; and it 1s so denom- 
inated in paragraph 7 of the charter that was 
finally signed. The language is: 

‘In consideration of the execution of this 
agreement, all claim of the party of the second 
part to wecreased rental or other charge by 
reason of the detention of the ‘Richmond No. 
1’ beyond the terms of said charter is hereby 
waived’’, etc. (p. 1060). 

Counsel for appellant have not made clear (to 
us) just how they construe paragraph 9 of the 
eharter. They say, on pages 21 ef seq. of the brief, 
that, at the time the dredger was released to us, we 
were not holding under any charter, but that our 
detention of the dredger was a wrong. Beginning 
near the bottom of page 28, they say that, ‘‘Taking 
the charter parties as a whole and all together, it is 
clear that the $50.00 per day only had reference to 
the case of the detention of the dredger when it was 
permitted by the libelant’’. And in oral argument 
counsel said, ‘‘unquestionably the $50 a day 
ended when the charter party ended. The con- 
tract did not continue in force after August 16th’’. 


Yet appellant is suing on the contract for the 
$90.00 a day, and complains that the allowance of 
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rental at that rate, in the judgment below, was for 
an insufficient time. 


The demand of September 1, 1910, which is at- 
tached to the libel and made a part of it (pp. 
d7-58) claims the rental of $50 a day under the 
charter in the following words: 

‘You will further take notice that Richmond 
Dredging Company will claim fifty ($50.00) 
dollars per day for the use of said dredger 
‘Richmond No. 1’ for every day that it is enti- 
tled to claim that amount under the agreement 
by virtue of which you hold said dredger or 
otherwise’’. 


We cannot reconcile these inconsistencies, but we 
venture the suggestion that they have their basis in 
the desire of libelant to hold to the contract for the 
purpose of collecting the ‘‘increased rental’’ in any 
event, and at the same time claim that the contract 
had been terminated and had no further vitality for 
the purpose of recovering the Atlas engines and 
special damages. 


Counsel say in effect that the $50 a day was pay- 
able only in case we were permitted by the owner to 
retain the ‘‘Richmond’’. If that be true, the de- 
mand for the $50 a day, followed by a suit in which 
the charter and the demand are pleaded in terms, 
would seem to constitute the necessary permission. 
Accepting counsel’s construction of clause 9, does 
not the notice of September first say in effect: 
‘We have use for our dredger, we require it; there- 
fore, section 10 of the charter does not apply. You 
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must either return it to us, or pay us the increased 
rental provided for by the charter.’’? 


This is not our view of the charter and the con- 
duct of the parties following the recall of the ‘‘Oak- 
land’; we merely submit it as an answer to coun- 
sel’s strained construction of paragraph 9. We 
maintain that permission from the appellant was 
not necessary; that, in the event of our recalling 
the ‘‘Oakland’’ prior to the completion of 400,000 
cubic yards of filling, we had two alternative op- 
tions: either to return the ‘‘Richmond’’, or to re- 
tain her and pay a rental nearly double what we 
had been paying theretofore. 


The provisions of section 9 of the charter are 
essentially similar to the contract in the case of 
Smith v. Bergengren, 153 Mass. 236; 26 
Northeastern 690; 10 L. R. A. 768. 


In that case plaintiff was a physician intending 
to practice his profession in Gloucester. Defend- 
ant was already practicing there. Plaintiff pur- 
chased defendant’s furniture and the good-will of 
his profession as a physician, and defendant cove- 
nanted that he would not practice his profession 
of a physician at Gloucester so long as Smith should 
be engaged in practice as a physician there, with 
the proviso that he should have the right to engage. 
in such practice at Gloucester at any time after 
five years by paying Smith $2,000, but not other- 
wise. The excerpts from the briefs of counsel in 
10 L. R. A. show that the defendant argued that 
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the provision for the payment of $2,000 was in the 
nature of a penalty, and that plaintiff was entitled 
to recover his actual damages only; while counsel 
for the plaintiff argued that the provision for the 
payment of $2,000 must be taken as a provision for 
liquidated damages. But in delivering the opinion 
of the court, Holmes, J., said: 
“This sum of $2,000 was not liquidated dam- 
ages, still less was it a penalty. It was not a 
sum to be paid in case the defendant broke his 
contract and did what he had agreed not to do. 


It was a price fixed for what the contract per- 
mitted him to do if he paid.”’ 


And again, 


‘‘But this case falls within the language of 
Lord Mansfield in Lowe v. Peers, 4 Burr. 2225, 
2229, that if there is a covenant not to plough, 
with a penalty in a lease, a court of equity will 
relieve against the penalty; ‘but if it is worded 
‘‘to pay £5 an acre for every acre ploughed 
up’’, there is no alternative, no room for any 
relief against it, no compensation; it is the 
substance of the agreement’.”’ 


If this construction is correct, it follows that the 
action was brought prematurely. There is, how- 
ever, another possible construction of the charter— 
that which was adopted by the court below, 1. e., 
that we were required to return the ‘‘Richmond”’’ 
when we recalled the ‘‘Oakland’’. We shall now 
consider this construction under another head. 
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IF THE CONTRACT BE CONSTRUED AS REQUIRING THE RE- 
TURN OF THE “RICHMOND” ON THE RECALL OF THE 
“OAKLAND”, THE PROVISION FOR THE PAYMENT OF $50 
A DAY WAS A LIQUIDATION OF THE DAMAGES FOR 
HOLDING OVER. 

Unless section 9 of the charter party is to be 
wholly ignored, there are only two alternative con- 
structions of the charter. First, that we had the 
right, on recalling the ‘‘Oakland’’, to retain the 
‘‘Richmond”’ on paying an increased rental of $50 
a day; or, second, that the contract required us to 
return the ‘‘Richmond”’ when we recalled the ‘‘Oak- 
land’’, and that our failure to do so was a breach of 
the contract. If the latter construction be adopted, 
then the provision for the payment of $50 a day 
must be either a penalty or a liquidation of the dam- 
ages for breach of the contract. If 1t was a penalty, 
it could not be recovered for reasons that are too 
well settled to require the citation of authorities. 
On the other hand, if it was a liquidation of dam- 
ages, the Standard American Dredging Company 
is bound to pay the agreed amount, neither more 
nor less; and the Richmond Dredging Company is 
entitled to recover the agreed amount, neither more 
nor less. 


By far the greater number of cases in which the 
question, whether the sum named in a contract to 
be paid in case of its breach is a penalty or a liqui- 
dation of damages, are cases where the party in 
default seeks to show that the stipulated sum is 
a penalty, and to relieve himself of the obligation 


to pay more than the actual damages. In such 
eases the innocent party endeavors to establish the 
liquidation of damages, so as to recover the entire 
amount. 


But the rule is the same where the innocent party 
claims the stipulated sum to be a penalty, and seeks 
to recover actual damages in excess of the stipu- 
lated amount. If the courts find that the damages 
have been liquidated by the contract, they will hold 
the liability of the party in default to be limited 
by the stipulated sum. 

Morrrison v. Ashburn, 21 Southwestern 993; 
Kemp v. Knickerbocker Ice Co., 69 N. Y. 45; 
Jackson v. Hunt, 56 Atl. 1010; 

Yoder v. Strong, 76 Atl. 176. 


Where a lease provided for the payment by the 
lessee of double rent for such time as the lessor 
should be kept out of possession after the end of 
the term, it was held that such double rent was not 
a penalty but a liquidation of damages. 

Walker v. Engler, 30 Mo. 130. 


And in a more recent case in Illinois, a long-time 
lease reserved rent at the rate of $500 a month, and 
provided that, if the tenant held over after the 
term, he should pay $30 a day liquidated damages. 
There was evidence when the lease expired that the 
premises were worth $7000 a vear. Held: that the 
damages fixed should not be considered as a penalty 
as they were not unconscionable. 

Poppers v. Meager, 35 Northeastern 805. 
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These were both cases where the tenant holding 
over sought to limit his liability to actual damages; 
but the principle is the same, whether one party or 
the other endeavors to re-open the question of the 
measure of damages. 


THE DISTRICT COURT DID NOT ERR IN SUSTAINING THE 
EXCEPTIONS TO CLAIMS OF DAMAGE II AND IV OF THE 
SUPPLEMENTAL LIBEL. 


(a) If the contract be construed as granting 
the Standard American Dredging Company the 
right to hold over at an increased rental, which 
we insist is the proper construction, it goes without 
saying that the appellant was entitled to the in- 
creased rental, but not to damages, since our holding 
over was a matter of right. 


(b) If the contract be construed as it was con- 
strued by the District Court, that is, that Standard 
American Dredging Company was bound to return 
the ‘‘Richmond’’ on recalling the ‘‘Oakland’’, and 
that the failure so to do was a breach of the con- 
tract: then the provision for the payment of $50 
a day was a liquidation of the damages for breach 
of the contract, and the appellant is not entitled to 
any other damages. 

(c) Taking the extreme view which counsel now 
present, that all contracts between the parties ended 
on the recall of the ‘‘Oakland’’ and the libelant’s 
demand for the ‘‘Richmond’’, and that our deten- 
tion of the ‘‘Richmond’’ after that time was not 
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a breach of contract but a wrong: then it is clear 
that libelant was not entitled to recover the $50 a 
day at all, but must sue for his general damages 
and special damages, if he can show them. If the 
contract has sufficient force to justify a suit upon 
it for the sum named as rental or liquidated dam- 
ages, 1t has sufficient force to limit the recovery to 
that amount. Under no possible construction of 
the contract, or what occurred under it, or in breach 
of it, and under no theory of law, could the libelant 
be entitled to the rental or liquidated damages for 
the detention of the dredger and also general or 
special damages. 


(d) Even assuming this to be one of those cases 
where it is said that a breach of contract amounts 
to a tort, the hbelant was put to its election between 
suing on the contract or for the tort, and has elected 
to sue on the contract. 


15 Cyc. 254b, and cases there cited. 


In so far as this is an action for the recovery of 
money, it is essentially an action on the contract. 
Not only is the charter pleaded according to what 
the libelant conceived to be its legal effect, but a 
copy of it is attached and made a part of the libel. 
There is also attached to and made a part of the 
libel as the foundation of the suit, the demand 
of the Richmond Dredging Company for the return 
of its dredger, in which occurs the following lJan- 
guage (p. 58): 

‘‘You will further take notice that Richmond 
Dredging Company will claim fifty ($50.00) 
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dollars per day for the use of said dredger 
‘Richmond No. 1’ for every day that it is 
entitled to claim that amount under the agree- 
ment by virtue of which you hold said dredger 
or otherwise.”’ 

That notice in itself constituted an election to 
stand upon the contract, and the election was re- 
newed by bringing suit upon the contract for the 
stipulated sum named in it. 

15 Cyce., 259-V, A and C. 

In considering respondent’s exceptions, the Dis- 
trict Court had before it the second amended libel 
and supplemental libel which pleaded and relied 
upon the contract and the demand; and it there- 
upon became necessary for the court to construe 
the contract either as granting an option to hold 
over or providing for liquidated damages. Under 
either construction, the stipulated sum was the 
maximum to which lbelant was entitled. There- 
fore, the exceptions to the claims of special damage 
were properly sustained. 

(e) Considering the second claim of damage inde- 
pendently of the remainder of the libels, it fails to 
state a cause of action for special damages, and is 
indefinite and uncertain; and, therefore, the excep- 
tions were properlv sustained. The pleader evi- 
dently endeavored to state a case for special damages 
founded upon respondent’s knowledge of special 
circumstances within the rule of 

Hadley v. Baxendale, 9 Exch. 341; 
put the attempt is a failure. The mere fact that 
respondent knew the existence of the City of Rich- 
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mond contract, and that the libelant would require 
either the ‘‘Oakland”’ or the ‘‘Richmond”’ for the 
purpose of doing the work, is insufficient. 
Hadley v. Baxendale, supra; 
Powers v. Stillwell, 1389 U. 8. 199; 35 L. Ed. 
147; 
Central Trust Co. v. Clark, 92 Fed. 293; 
Layman v. Speer Hardware Co., 198 Fed. 
453. 


The loss that would have ‘‘followed naturally 
from the great multitude of cases’’, where one re- 
quired a dredger to perform a contract, would be 
the rental value of some other dredger used as a 
substitute. The special circumstances that would 
bring the case within the rule would be that the 
‘‘Oakland’’ and the ‘‘Richmond”’ possess peculiar 
qualities that are not common to hydraulic dredgers, 
and that it would be impossible to procure a sub- 
stitute. Knowledge of these facts at the time of 
the making of the contract would have to be shown, 
as subsequently acquired knowledge could not affect 
the rights or obligations of either of the parties. 
The hbel here simply shows knowledge at or about 
the time of the making of the contract of the 
existence of the City of Richmond contract, and 
that libelant would require one or the other of the 
dredgers to perform that contract. There is not 
even an allegation that libelant made any effort to 
procure another dredger. 


Furthermore, the damages pleaded were not the 
proximate result of the holding of the ‘‘Richmond’’. 
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Assuming that the libelant was compelled to break 
its contract with the City of Richmond for lack of 
a dredger, the measure of damages would be the 
difference between the contract price for the unfin- 
ished work and the additional cost, if any, to the 
City of Richmond of having that work done by 
others. The city would not have the right to 
appropriate the work already done and refuse to 
pay for it, without libelant’s consent. There is 
nothing in the claim of damage to show how much 
work had yet to be done, or what the amount of 
damages would be. It appears that the libelant 
voluntarily agreed to forego the cost of the work 
that it had done, in order to escape from the con- 
tract. We certainly cannot be held responsible 
for this loss, which was sustained by the voluntary 
agreement of the hbelant without, so far as the 
libels show, any effort to complete the performance 
of that contract; although with the extension of 
time that it had from the city, it had eight months 
after we recalled the ‘‘Oakland’’ within which to 
obtain another dredger to complete its contract. 


THE APPELLANT IS NOT ENTITLED TO RECOVER THE RENTAL 
OF $50 A DAY FOR ANY TIME AFTER THE TENDER OF 
THE DREDGER ON FEBRUARY 3, 1911. 

On pages 19 and 43 of their brief, counsel present 
the question, ‘‘Was not the libelant entitled to the 
sum of $50.00 per day for the use of the dredger 
for the period up to and including the Ist day of 
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August, 1911, instead of the limited period for 
which the court awarded it?”’ 


It is undisputed that on the 3d day of February, 
1911, the Standard American Dredging Company 
placed the dredger ‘‘Richmond No. 1’ in the canal 
at Richmond in charge of a watchman; and on 
February 3d, and again on February 6, 1911, wrote 
to the Richmond Dredging Company offering per- 
formance by redelivery of the dredger (pp. 804- 
805-806). Counsel admit the making of the tender 
(met, p- 17). 


The evidence shows without conflict that at the 
time of the tender the dredger was in as good order 
and condition as it was at the date of the charter 
party, reasonable wear and tear excepted (pp. 344, 
309, 919-525, 576-581); and Judge De Haven so 
found (pp. 1005-1006). 


The appellant made no objection that the dredger 
was not in as good order and condition as it was 
at the date of the charter party, but places its 
refusal to accept the tender upon the grounds that 
the Atlas gas engines had been removed, and that, 
as we had received the dredger from the marshal 
under the admiralty stipulation given in the case, 
it was our duty to return it to the marshal and not 
to the libelant. It does not appear that these objec- 
tions to the offer of performance were made at the 
time of the tender, or at any time after the tender; 
but Mr. Cutting, the president of the libelant, gives 
these reasons for not accepting the dredger and for 
not making any objection to the offer of perform- 
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ance (pp. 243-244). [It will be noted at the bottom 
of pages 244 and 245 that it was stipulated that 
the Richmond Dredging Company wrote a letter 
to the Standard American Dredging Company in 
answer to its letters of February 3d and 6th, and 
that that letter was in evidence; but this seems to 
have been a case of mutual mistake, as no such 
letter appears anywhere in the record.] 


If the libelant had any ground upon which to 
object to our offer of performance, it was required 
to make the objection at the time of the offer, and 
any objections not so made were waived. 

Civil Code, section 1501; 
Code of Civil Procedure, section 2076. 


Under these sections, which are but a restatement 
of the general law upon the subject, libelant cannot 
now be heard to say that the dredger was not in 
all respects in proper condition for redelivery. 


The libelant has thus estopped itself from object- 
ing to the tender as made upon any ground what- 
soever, unless it can maintain its position that the 
admiralty stipulation required us to return the 
dredger to the marshal, and that a tender to the 
libelant was ineffectual, no matter what the con- 
dition of the dredger might be. We shall discuss 
the effect of the admiralty stipulation under a 
separate head. 

But, assuming for the sake of argument that the 
dredger was not in as good condition as it was 
required to be by the terms of the charter party, 
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that the Standard American Dredging Company 
had worn out and discarded the Samson engines 
and that libelant was entitled to the Atlas engines, 
and for the purpose of argument waiving libelant’s 
estoppel by failure to object at the time of the ten- 
der, nevertheless, the libelant has no right to recover 
rental for any time subsequent to the tender. If 
the condition supposed had existed, the only remedy 
of the libelant would be an action for damages for 
breach of the covenant by the Standard American 
Dredging Company to return the dredger in as 
good order and condition as when received, rea- 
sonable wear and tear excepted. 


Counsel for the libelant have not cited a single 
case, either in this court or in the District Court, 
and the most exhaustive research on our part has 
failed to discover a case, which such a doctrine as 
that contend for has been even asserted, to say 
nothing of being sustained. The books contain many 
eases of actions for the value of repairs under char- 
ters or contracts of hire, where the charterer or other 
bailee had agreed to keep the vessel or other hired 
property in good condition; but we have been un- 
able to find a case where the owner was permitted 
to reject a tender of the vessel or other hired prop- 
erty and charge rental for its use upon the ground 
that when tendered the chattel was not in as good 
order and condition as it was by the contract re- 
quired to be. The case most nearly approaching 
this in principle is 

City of Detroit v. Grummond, 121 Fed. 963; 
58 C. C. A. 301. 
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In that case the City of Detroit chartered a vessel 
for the purpose of using it as a hospital. The 
charter contained a stipulation as follows: 


‘and at the end of said term will return the 
said boat to the said party of the first part, his 
representatives or assigns, at the Port of De- 
troit in like good condition as when taken, 
reasonable use, wear and tear excepted.”’ 


The charter contained a further provision that, 


‘if the vessel should be lost or destroyed by 
reason of any peril, risk, or cause not insured 
against, said party of the second part shall pay 
to the party of the first part the sum of $12,000 
as the value of said vessel’’. 


The vessel was badly injured by fire, and was 
tendered to the owner, who refused to receive it 
and brought an action for the stipulated value. On 
appeal to the Circuit Court of Appeals for the 
Sixth Circuit, the cause was heard by Lurton, Day 
and Severens, JJ.; and on page 572, the court say: 


‘It 1s contended for the defendant in error, 
and this seems to have been his theorv when 
he refused the tender of the vessel at the ex- 
piration of his lease, that the city had no right 
to return the vessel unless she was returned in 
as good condition as she was at the time she 
was leased. But is this the proper construc- 
tion of the contract? We do not think it was 
intended that the title to the vessel would pass 
to the city in consequence of a breach of the 
stipulation referred to. It was the common 
case of the hiring of property for a specific 
term. The hirer would, by implication, be 
bound to return the thing hired, and the gist 
of the stipulation is that when returned she 
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should be in as good condition as when re- 
ceived. For a breach of this stipulation the 
lessor would have his remedy for the damages 
arising from the depreciation in the value of 
the thing hired in consequence of the breach. 
But the lessor cannot treat the thing hired as 
sold, and recover its value of the lessee. We 
think, therefore, that this contention of the 
defendant in error cannot be maintained, and 
that it did not follow that, because of the dam- 
aged condition of the vessel, he was entitled 
to refuse to accept her, and thereupon to de- 
mand the $12,000 as her value.”’ 


The only difference in principle between that 
case and the case at bar is that in the Grummond 
case the owner endeavored to force the entire legal 
title upon the charterer and recover the stipulated 
value because the vessel was not in proper repair; 
but in the case at bar the owner seeks to force upon 
the charterer an indefinite term of hiring at a high 
rate of rental, or its equivalent by way of damages 
for detention long after the owner could have had 
Uemtse OL the ewesser 


If our construction of the contract is correct, 
and we were holding over under the charter party, 
we had the right to terminate the charter at any 
time, and, of course, the rent would stop when we 
made the tender. On the other hand, if we had 
not the right to hold over, then the rule is plain 
that one injured by breach of a contract or even 
a tort must use all reasonable means to render the 
injury as light as possible. 

13 Cyc., 71 to 73, and cases there cited. 
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It was, therefore, the duty of the libelant to 
receive the dredger when tendered, and, under no 
possible theory of the relations between the parties 
ean the respondent be charged with $50 a day for 
any time after the date of the tender. 


APPELLANT HAS NO RIGHT TO RECOVER THE ATLAS GAS 
ENGINES OR THEIR VALUE OR DAMAGES FOR THEIR 
REMOVAL. 

There is no conflict of evidence upon the point 
that the Atlas engines were temporarily installed 
upon the dredger merely for the purpose of fur- 
nishing sufficient power to do the work at Walnut 
Grove; that we had no intention whatever of leaving 
these engines on the dredger; and that they could 
be, and were, removed without in any wise injuring 
the dredger itself. 

Counsel quote several pages from the testimony 
of our witness, W. J. Knight, showing how he in- 
stalled the Atlas engines, but they ignore the testi- 
mony of the same witness that the removal of the 
engines was effected without In any Wise injuring 
the dredger (pp. 354-855). The case is, there- 
fore, clearly within the provisions of section 1025, 
C. C., which is quoted by counsel on page 39 of 
their brief. The expression, ‘‘and cannot be sepa- 
rated without injury’, clearly implies that, if the 
different parts can be separated without injury, 
the merger of ownership does not occur. 
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Counsel also cite section 1031, C. C., but it re- 
quires no argument to show that this section is not 
applicable to this case. It is manifestly absurd to 
sav that, when the charterer of a vessel removes 
the engines on it and temporarily installs other en- 
gines in their place, he ‘‘willfully uses the ma- 
terials’’—the hull and all other machinery of the 
dredger—of another without his consent. 


We have examined the cases cited by counsel on 
pages 33 to 43, inclusive, and none of them is in 
point here. 


Guckenheimer v. Angevin; Hartford & N. H. KR. 
Co. vu. Grant; and The Edwin Post are not even 
remotely in point. 

Porter v. Pittsburg Steel Co.; Evans v. Kuisler; 
Phoemax Irow Works v. N. Y. S. & T. Co., are ali 
eases of additions to mortgaged railway property, 
which were held to be subject to the mortgages. 

Glover v. Austin holds that the sale of a keel of 
an unfinished vessel drew after it all the subsequent 
additions. 


Kvelley v. Border-City Mills holds that a boiler 
situated in a building adjoining a mill and used to 
supply steam to the mill is part of the realty, and 
for repairs on the boiler a hen may be maintained 
on the land itself. 


Arnott v. Kansas Pac. R. R.; Cousin’s Appeal; 
Merrit v. Johnson; Stevens v. Briggs, are all cases 
of which there are many others, holding that the 
owner of materials which are used to make a new 
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product acquires the finished product; or, if there 
is a commingling of materials, the product belongs 
to the owner of the principal part of it. In none 
of these cases was there any discussion of the 
separability of the materials. 


Hamlin v. Hayford is another case holding that 
repairs and improvements made upon the rolling 
stock of a railroad are in the nature of accessions 
to the mortgaged property and subject first to the 
mortgage that had priority of date. 

Engineering Co. v. Baker holds that a hot water 
plant installed in a building was an integral part 
of the building and not a separate structure, hence 
that the company installing the hot water plant 
was not entitled to a mechanics’ lien on such plant 
prior in right to an incumbrance on the real prop- 
erty, 

Southworth v. Isham would be applicable only 
if respondent had worn out the Samson engines, 
which is not true. Furthermore, the decision is by 
a trial court, and is not supported by the citation 
of authorities, and is at variance with the authori- 
ties which we shall cite and the plain provisions 
of our code. 


It is to be observed that the subject of accession 
to real property is placed in Chapter 1 of Title 3 
(sections 1013 to 1019), C. C., and accession to 
personal property in a separate chapter imme- 
diately following it. This division is in conso- 
nance with the common law. The differences in 
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the principles governing the two species of prop- 
erty, are too well known to eall for argument. 
Decisions having to do with the law of fixtures and 
accessions to real property are, therefore, of little 
value in solving a question involving accession 
to personal property. 

The leading American case on the law of acces- 
sion to personal property is Lampton’s Executors 
v. Preston’s Executors, 1 J. J. Marshall 454; 19 
Am. Dee. i04. 


In the opinion of Robertson, J., on rehearing (19 
Am. Dec. 109), it is said: 


‘‘When the authorities speak of rights by 
‘accession’ they generally mean accession of 
other materials, as well as skill or labor; as in 
the case of the cloth manufactured out of the 
wool of a stranger, and of the manufacturer. 
Here the fabric would belong to the manu- 
facturer, because the several parcels of wool 
could not be identified and separated. Tor, 
to acquire a title by ‘accession’ of materials, 
not only must the commixture be bona fide, but 
the materials which belong to another must 
be incapable of being restored to him in their 
original form, that is, the material must not 
possess all its original distinctive qualities; if 
it does, there has been no specific change in 
the nature or elements of the thing.”’ 


In a typical case, the Supreme Court of Michigan 
say: 

‘“The question whether Fowler was justified 
in taking by virtue of his mortgage any new 
material which had been brought into the estab- 
lishment (a printing office) since the mortgage 
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was given, is not fairly presented by the rec- 
ord. But as that question is in the case, and 
there has been an attempt to present it, and, 
moreover, as it is likely to arise on a new 
trial, we deem it proper to say, that if the new 
material was purchased to supply the wear, 
decay and destruction of old, and was so com- 
mingled with the old as not to be readily dis- 
tinguished, it would become a part of the mort- 
gaged property by accession; otherwise not.” 


Fowler v. Hoffman, 31 Mich. 215-223; citing 
Wetherbee v. Green, 22 Mich. 315; 7 Am. Rep. 653. 


A case identical in principle with the case at 
bar 1s 
Clark v. Wells, 45 Vermont 4; 12 Am. Rep. 
187. 


The opinion is short, and we shall give it in full: 


‘‘Redfield, J. This action is trover for the 
alleged conversion of the wheels and axles of 
a wagon. 

‘‘The case shows that a stage-wagon was 
sold by Bridgman to Harrington, with the 
condition that said wagon was to remain the 
property of said Bridgman until the price was 
paid; and that the purchase-money was never 
paid. That afterward, at the instance of Har- 
rineton, plaintiff repaired said wagon by sub- 
stituting new wheels and axles for the old. 

‘That Harrington took the wagon, thus re- 
paired, from plaintiff’s shop, without his 
knowledge or consent. Afterward, Harring- 
ton gave his note to the plaintiff for such re- 
pairs, with the condition and agreement that 
the running part of said wagon should remain 
the property of the plaintiff until said note 
was paid. Bridgman thereafter took posses- 
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sion of the wagon, with the new gear added by 
plaintiff, and sold it to the defendant, without 
knowledge of plaintiff’s claim. 

‘‘The defendant is a bona fide purchaser 
without notice of any right or equity on the 
part of the plaintiff. The plaintiff’s len for 
repairs upon the wagon was personal, and was 
waived by allowing the wagon to go back into 
Harrington’s possession, and taking his- note 
for the repairs, and security upon the parts of 
the wagon supplied by himself. He must, 
therefore, stand upon the contract between 
himself and Harrington. 

‘We think the ordinary repairs upon a per- 
sonal chattel, such as making new bolts, nuts, 
thills, and the like, become accretions to, and 
merge in, the principal thing, and become the 
property of the general owner. But in this 
case the wheels and axles constitute the run- 
ning part of the wagon. They could be fol- 
lowed, identified, severed, without detriment 
to the wagon, and appropriated to other use 
without loss. The plaintiff was the owner, and 
never parted with the property. He had the 
right to resume possession when Harrington 
failed to pay the note. The property remained 
in him as perfectly as if, in the exigency of a 
broken wheel, or axle, he had loaned them for 
temporary use. Without questioning the main 
position of defendant’s counsel, we think, un- 
der the facts stated in this case, the property 
in those wheels and axle continued in the plain- 
tiff, and that an action lies for the conversion. 


‘Judgment affirmed.”’ 


To the point that the testimony shows without 
conflict that the engines were removed and re- 
placed without impairing the dredger or the en- 
gines in any way, we cite the testimony of Knight, 
pages 343, 354, 355, 374, 375, 376, 377, 391. 
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Counsel say (p. 40 of their brief) that the taking 
off of the Samson engines by the Standard Ameri- 
can Dredging Company was a trespass, and then, 
with that fatuous logic which is ever ready to 
adopt any premise which will include the precon- 
ceived conclusion of the reasoner, argue, on page 
41, that having committed this trespass, it was a 
further trespass to make amends by replacing the 
property in its previous condition. If, as counsel 
said in oral argument, the owner of the dredger 
was satisfied with the Samson engines and objected 
to their removal, it should at least give credit to 
the Standard American Dredging Company for 
having repented of its sin and shown its repentance 
in the best of all possible ways—by restitution. 
Counsel also say that we had the right to repair the 
dredger, by replacing the Samson engines with 
better ones, but that we had no right to make a 
temporary substitution. In short, any argument 
will serve that leads to the desired conclusion, the 
acquisition of the Atlas engines by the libelant. 
Even if it was a trespass to remove the Samson 
engines, the libelant would be entitled to no more 
than the damages suffered and the restoration of 
the engines would be a perfect defense. 


But there was no trespass. The Samson engines 
were taken off during the term of the charter party. 
There is no question about that. And we submit 
that under the terms of the charter party we had the 
right to make this temporary change, or any other 
change that would not impair the dredger, so long 
as we finally returned the dredger to its owner in 
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as good order as it was when it was received by us, 
reasonable wear and tear excepted. Upon this 
point, Myr. Perry, president of Standard American 
Dredging Company, and Mr. Cutting, president of 
Richmond Dredging Company, seem to agree. Mr. 
Perry (p. 829) says: 

‘‘T would assume that you have a right. to 
return the dredger and I would expect the 
return of the dredger in as good condition as 
received, according to the terms of the charter 
party; I would not care what you did or you 
did it; that is what L would expect when I 
got the dredger back, as long as the dredger 
was in the condition provided for under the 
charter party.’’ 

Mr, Currine (p. 720), °Q. Withothesis- 
tor on, did you understand that the engines 
had been taken off and been (xe) placed by 
the motor at EKureka? 

‘‘A. JI don’t know as I understand very 
much about it. I did not make any inquiry. 
The charter party of Oct. 18th provides that 
they were to make all repairs and return the 
boat to us in the condition to immediately 
start work, and it was guaranteed by Mr. 
Perry personally, and whatever they chose to 
do with the boat I did not consider any of my 
business particularly until they brought it back, 
and then I expected them to return the boat 
in accordance with the terms of their charter 
Paruy. 


THE SAMSON ENGINES WERE NOT WORN OUT AND THE ATLAS 
ENGINES WERE NOT PLACED ON THE DREDGER BY WAY 
OF REPAIR. 

Counsel say (p. 16 of their brief) : 


‘When the Standard company had finished 
its contract at Walnut Grove it towed the 
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dredge back to San Francisco Bay, and then 
took off the Atlas engines and put the Samson 
engines back on the dredge again, worn out, 
out of repair and useless as gas engines.”’ 


And, again, on page 41: 


‘““The Standard people were bound to repair 
this dredge, if, as is claimed by libelant, they 
put the Atlas engines on when they had worn 
the Samson engines so that they were beyond 
repair, or when it preferred to do so rather 
than make repairs on them, they of necessity 
became a part of the dredge as did the pump 
and the cables, ete.”’ 


Even if we had worn out the Samson engines, 
libelant’s remedy would not be the passing to it of © 
title to the Atlas engines, which belonged to neither 
of the parties, but the recovery by libelant of the 
value that the Samson engines would have had if 
we had not worn them out, but had subjected them 
to ordinary wear and tear only. This relief could 
not be given in this case, since no such damages are 
pleaded, nor is there any testimony on that subject. 


But libelant’s argument fails for the further rea- 
son that it is not supported by the evidence. The 
testimony relied upon by libelant in support of its 
claim that we wore out the Samson engines is that 
of Mr. Musladin, who made an examination of the 
engines in October, 1910, about six weeks after the 
libel was filed, and reported as his opinion, that the 
engines were worthless and not worth the cost of 
repairs. ‘This opinion is wholly valueless, for the 
reason that it is in conflict with the uncontradicted 
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facts that the engines were subsequently repaired 
and put into good running order. Knight says (p. 
347) that, ‘‘at all times the engines were kept in as 
good condition as they could be kept’’; that they did 
as good work at Alameda (our last use of the Sam- 
son engines) as they had ever done while in our pos- 
session (p. 389); and by the testimony of Morrison 
(pp. 520 to 525) and Barker (pp. 586-591) we have 
shown, without contradiction, that when the time 
came for us to replace these Samson engines on the 
dredger, we thoroughly overhauled them again, 
made all such repairs as were necessary, and put 
them into good working order and condition. Libel- 
ant offered no testimony whatever to refute this 
evidence on our part; in fact, according to the tes- 
timony of Mr. Cutting, the president of libelant, no 
examination or inquiry was made as to the condi- 
tion of the dredger or the engines at any time after 
the Musladin examination. 


The strongest confirmation of Knight’s testimony, 
that the engines were still doing good work at the 
end of our use of them, is the comparison of out- 
put of the dredger during the last week of the use 
of the Samson engines and the first week of the use 
of the motor, at Eureka. The material encountered 
during the two weeks of dredging was of the same 
character. The indicated horse power of the two 
Samson engines taken together was 150 HP. The 
indicated horse power of the electric motor at 
Eureka was 200 HP. The output of the dredger 
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with the Samson engines in operation was 10,293 
cubic yards for the week, and the output for the 
first week with the motor was 15,047 cubic yards. 
During the last week with the Samson engines, their 
actual running time was 126 hours, or an average 
of 18 hours a day, after deducting all stops of the 
dredger for all purposes. During the first week 
with the motor the actual running time was 138 
hours 45 minutes, after deducting all stops of the 
dredger for all purposes. The average output per 
hour with the engines during that last week was 
8114 cubic yards, and the average output with the 
motor during the first week of its use was 108 cubic 
yards an hour. Then taking the indicated horse 
power of the motor and of the Samson engines as a 
fair basis for computing the relative output to be 
expected from the two sources of power, it appears 
that the engines should have been able to give an 
output three-fourths as great as that of the motor, 
and that they did (Knight, pp. 489 et seq.). This 
testimony of Knight’s was taken from daily reports 
made at the time. 


To say that engines that were capable of perform- 
ing, and did perform, such amount of work were 
‘‘worn out’’ is nonsense. 


Against all this direct and circumstantial evi- 
dence, libelant presents only the opinion of Mr. 
Musladin, a young man but twenty-five years of age 
at the time he made his examination, and whose tes- 
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timony in detail does not support his sweeping con- 
clusion. 


‘“The crank shafts were cut and scored on the 
bearings, and they had to be trued up to put 
them in shape.’’ (pp. 104-131.) 


On cross-examination he says: 


‘These ‘cuts’ were about 1/32 of an inch mn 
depth.’ (p. 113.) 


‘‘Two of the fly wheels were in good condi- 
tion, two had been cracked and the hubs 
patched by shrinking bands on the hub.”’ 

““Q. How deep was it? 

A. Ido not know; probably ran clear to the 
shaft. It would not have been necessary to 
shrink the bands on if it did not. 

@. Then you are judging the depth of the 
eracks because it had bands shrunk on it? 

A, Ses, sin”’ 


(Cross-examination, p. 112.) 


‘‘The cylinders would have had to be rebored 
to make a good job; they could have been run 
the way they were, but would not a satis- 
faction.”’ 

‘‘As I said before, the cylinders were not in 
very bad shape and they were not in good 
shape, and there were two fly wheels that were 
in good condition.’’ (p. 107.) 


‘‘@. How many cylinders were there on the 
two engines? 

A. Three cylinders on each. 

@. How much would it have cost to have 
rebored these cylinders? 

A. What do you mean, just reboring, or in- 
cluding the cost of cartage to the shop? 

Q. Reboring. 

A. Just the reboring, about $50 or so. 
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Q. Did you examine all six of the cylinders? 
A. We examined two on one of the engines 

and one on the other, if 1 remember correctly. 
Q. Were they all in the same condition? 
A. Yes, sir.”’ 


(Cross-examination, p. 113.) 


We shall in the appendix point out somewhat in 
detail the testimony of our witnesses in contradic- 
tion of Mr. Musladin and his estimate. Proctor for 
the hbelant made no effort to sustain Mr. Musladin, 
or contradict our witnesses by evidence in rebuttal. 
And in the brief in this court, while counsel makes 
some slighting commentaries upon the examination 
of the engines made by our witnesses immediately 
before they testified, they have nothing to say about 
the positive testimony of Morrison and Barker, who 
were the only witnesses called by either side that 
knew, or could testify to, the condition of those 
engines at the time the tender was made. Upon this 
point there is no conflict of the evidence—it is all 
one way. 


THE ATLAS ENGINES DID NOT BELONG TO THE STANDARD 
AMERICAN DREDGING COMPANY, AND NO ACT OF THAT 
COMPANY COULD AFFECT THE TITLE OF THE OWNERS 
OF THE ENGINES. 


We submit that we have shown conclusively that 
libelant would have had no right to the Atlas en- 
gines even if they had belonged to the Standard 
American Dredging Company. And under no pos- 
sible theory of the case could libelant acquire title 
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to engines that the Standard American Dredging 
Company had hired from the other appellees and in- 
stalled temporarily on the dredger. No action of 
the Standard American Dredging Company could 
have the effect of divesting the title of the Atlas 
Gas Engine Company and the California Reclama- 
tion Company to the engines owned by them re- 
spectively. | 

Hendy v. Dinkerhoff, 57 Cal. 3; 

Jordan v. Myers, 126 rbid. 565. 

These cases involve machinery affixed to real 
property, and hold that the title remains in the 
lessor of the machinery, notwithstanding an agree- 
ment by the lessee with the owner of the land that 
all fixtures, machinery, etc., should vest in the land 
owner. That being the rule, the cases involving fix- 
tures to real property a fortior: it must be the rule 
here: 

Counsel have cited some cases from other juris- 
dictions, to the effect that machinery affixed to 
mortgaged property goes under the mortgage, but 
those cases are not in point. These engines were 
hired by the Standard American Company from 
their owners in California; and the title to the en- 
gines must be governed by the law of California. 


EFFECT OF THE ADMIRALTY STIPULATION. 


Counsel for the appellant in their brief and in 
their oral argument lay great stress upon the lan- 
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guage of the admiralty stipulation given for the re- 
lease of the dredger: 


‘fand return the said dredger in the same con- 
dition in which it now is and in good repair, 
and shall pay all damages which may be sus- 
tained by reason of the detention of the said 
dredger’’. 


They appear to be of opinion that the giving of 
this stipulation obligated the respondent to return 
the dredger to the marshal, and that in any event 
the dredger when returned should be in the same 
condition in which it was at the time of the release, 
without reference to what the court should find as 
to the rights of the parties. And they also appear 
to be of opinion that the language in the stipula- 
tion, ‘‘and pay all damages’’, etec., affected the meas- 
ure of damages and entitled the respondent to re- 
eover damages which it could not have recovered 
for the mere detention of the dredge by the respond- 
ent after the expiration of the charter party. 


These opinions are, we submit, based upon a rad- 
ical misconception of the proper construction and 
effect of the stipulation. 


A possessory action in admiralty is practically 
the same as replevin at common law or claim and 
delivery in the code states. 

See 


Benedict on Admiralty, 4th Ed., sec. 186 
and cases there cited. 
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In an action of replevin or claim and delivery, the 
defendant in possession, and claiming the right to 
possession, is always allowed as a matter of right to 
give a forthcoming bond, conditioned for the return 
of the chattel or its value. In a possessory action 
in admiralty, we believe the rule to be that release 
on bond or stipulation is within the discretion of 
the court. : 

The Poconoket, 61 Fed. 106. 


In this case the respondent appeared, claimed the 
right of possession as bailee, filed an affidavit of 
merits, and applied to the court for an order releas- 
ing the dredge on giving an admiralty stipulation, 
and the court granted the application. 

A forthcoming bond always contains the condi- 
tion, either expressed or implied, that the chattel 
shall be returned, ‘‘if it shall be adjudged that 
plaintiff is entitled to possession thereof’’, since the 
bond is merely security to the plaintiff for what- 
ever judgment he may obtain. Without this im- 
plied condition, the bond would be without consid- 
eration and void to that extent. 


In such a bond, the marshal or sheriff is a nom- 
inal party only; the plaintiff or hbelant being the 
real party in interest. In this case, the order of 
release (pp. 17-18) provides that the bond should be 
‘conditioned for the return of said dredge fo the 
owners thereof in as good condition as it now is’’, 
etc. The bond itself (pp. 18-19) was conditioned 
for the ‘‘return of said dredger in the same condi- 
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tion in which it now is’’, ete. There is no provision 
in the order, nor in the bond, nor in the law, that 
the dredger should be returned to the marshal. 
Independently of the terms of the order, the rule 
is uniform that in replevin the losing party, wheth- 
er plaintiff or defendant, who has taken the prop- 
erty under bond must return it to the prevailing 
party, and that such return is a satisfaction of the 
bond. 
Douglas v. Douglas Admr., 21 Wall. 98; 22 
L. Ed. 479; 
Gans v. Woolfolk, 2 Mont. 458; 
Capital Lumbering Co. v. Learned, 36 Ore. 
044; 59 Pac. 454; 
Berry v. Hoefner, 56 Me. 170. 


And if in any manner, pending or subsequent to 
the replevin suit, the property comes into the hands 
of the obligee, it is a satisfaction of the replevin 
bond. 

Rinker v. Johnson, 29 Neb. 783; 46 North- 
eastern 211; 
Lewis v. MeNeery, 38 Ore. 116; 62 Pac. 897. 

The marshal was the agent of the plaintiff. 

Douglas v. Douglas Admr., supra. 


Having received the dredger from the libelant’s 
agent, we made the tender to the principal—‘to the 
owner thereof”. And having voluntarily offered. 
during the pendency of the action to give to the 
plaintiff all that it could get by a judgment, there 
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was a perfect offer of performance and satisfaction 
of the bond. 


Counsel’s argument seems to be that the District 
Court, by its order fixing the terms of the bond, 
without having heard any evidence passed upon the 
title to the Atlas gas engines and decided that they 
belonged to the libelant. The mere statement of 
this proposition is sufficient for its refutation. The 
respondent being in possession of the dredger under 
a claim of right was deprived of that possession by 
the marshal on process without a hearing. The 
court ordered the vessel released to us on our giving 
a stipulation; and in giving that stipulation we and 
our surety became liable for that only which the 
law required, viz.: that we would return the dredger 
to the owner in its then condition, if the court 
should ultimately decide that the libelant was en- 
titled to have it in that condition; and that we 
would pay such damages as the court should ad- 
judge the owner had suffered by reason of the de- 
tention. 


The absurdity of counsel’s argument is manifest. 
In this case the District Court, after hearing the 
evidence, decided that the two Atlas gas engines, 
which were on the dredger at the time she was re- 
leased to us by the marshal, did not belong to the 
libelant. Therefore, the judgment in the cause of 
action for possession was favorable to the respond- 
ent as to part of the property replevied. Yet coun- 
sel argue in effect that even though, as was found 
by the District Court, the Atlas engines did not be- 
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long to the libelant prior to the giving of the stipu- 
lation, the title passed to the libelant by virtue of 
the stipulation. Jf a forthcoming bond possesses 
such a power, it is difficult to conceive of its limi- 
tations. Suppose the ownership of the several parts 
of the dredger had been’ reversed; that we had 
owned all of the dredger except the engines and the 
appellant had libeled the dredger as a whole, and 
_ Wwe had given a forthcoming bond such as we actu- 
ally gave. If counsel’s argument be sound, the title 
to the hull and other machinery of the dredger 
would, by virtue of the forthcoming bond, pass to 
the libelant. 


We submit that his honor, Judge De Haven, cov- 
ered the whole ground in a paragraph (pp. 1007- 
1008) : ; 
‘‘T do not think the stipulation has the effect 
claimed for it by the libelant. This stipulation 
was only intended to secure to the libelant the 
benefit of the final decree of this Court, and 
cannot be construed as requiring the defendant 
dredging company to return the ‘Richmond No. 
1’ equipped with the Atlas gas engines if the 
Court, in its final decree, should determine that 
these engines were not the property of the 
libelant.’’ 


Counsel cite a number of cases to the effect that 
the losing party in replevin is bound to return the 
property in as good order as when he received it on 
giving his bond. We have read all of them and they 
seem to be good law; but they are not applicable to 
this case. 
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THE DECREE OF THE DISTRICT COURT SHOULD BE MODIFIED 
BY TAXING THE COSTS TO THE LIBELANT, AND ALLOWING 
THE STANDARD AMERICAN DREDGING COMPANY FOR THE 
SERVICES OF A CARETAKER AFTER THE TENDER. 

The hearing of an appeal in admiralty being a 
trial de novo, this court has authority to modify the 
decree favorably to the appellee, if the evidence war- 
rants that action. 

The San Rafael, 141 Fed. 270. 

In this case we submit that the District Court 
erred in allowing costs to the libelant and in not 
allowing costs to the respondent. 

If the court shall hold that this is not a case of 
admiralty jurisdiction, we are entitled to our costs, 
since the lack of jurisdiction does not appear by the 
averments of the libel, but is disclosed by the sub- 
sequent pleadings. 

Lowe v. The Benjamin, 1 Wall. Jr. 187; 
The City of Florence, 56 Hed. 236. 

If our contention, that the Standard American 
Dredging Company was lawfully holding over un- 
der the terms of the charter party at the time the 
libel was filed, be sustained, then the action was 
brought prematurely; and even though in that case 
the decree for 88600 should be affirmed on the 
ground that libelant’s cause of action matured dur- 
ing the pendency of the action, yet the libelant must 
bear the costs. 

The Pioneer, 53 Fed. 279; 
Clark v. 505,000 feet of lumber, 65 Fed. 236; 
The Papa, 46 Fed. 576. 
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And if the court shall hold that the decision of 
the District Court was correct in that the Standard 
American Dredging Company was bound to return 
the ‘‘Richmond’’ on recalling the ‘‘Oakland’’, and 
that the $50 a day was in the nature of damages for 
holding over, yet we submit that the libelant should 
pay all the costs subsequently to the filing of the an- 
swers to the second amended libel and supplemental 
libel. The respondent had tendered the dredger and 
in its answer to the second amended libel and sup- 
plemental libel, averred the tender of the dredger, 
admitted its liability for $50 a day up to the date 
of the tender, and in its prayer (p. 90) asked that, 
if the court should hold that the action was within 
the admiralty jurisdiction, Judgment might be en- 
tered in favor of the libelant and against the re- 
spondent for the sum of $8600, less keeper’s fees 
and costs. After the filing of this answer, a 
trial was unnecessary. ‘The question of jurisdic- 
tion was one of law, to be decided on the facts set 
forth in the hbel and answer; and a simple motion 
for judgment on the pleadings would have afforded 
the libelant a decree such as was finally rendered 
for all that it was entitled to recover. 


Instead of following this course, the libelant 
forced us to proceed to trial, which consumed a 
great deal of time, and resulted in a record aggre- 
gating 1071 pages. 

Respondent’s answer was a substantial compli- 
ance with section 997 of the Code of Civil Proced- 
ure. Independently of this section, we think this is 
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a case for the exercise of that broad discretion re- 
specting costs which is possessed by courts of ad- 
miralty; and that not only should the respondent 
be relieved from payment of libelant’s costs, but, on 
the other hand, the amount of respondent’s costs 
should be deducted from the amount of the decree. 

Benedict’s Admiralty, 4th Ed., section 488 

and cases there cited; 
The Starke, 182 Fed. 498-501. 


We think we are clearly entitled to an allowance 
for the expense of a caretaker on board the dredger 
during the time it was in our possession after the 
tender. When the libelant refused the tender of 
the dredge, the respondent became a depository for 
hire, and was, therefore, entitled to the reasonable 
cost of the care of the dredger. 

Civil Code, secs, 1508, 1852. 
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THE MOTIVES OF THE RESPECTIVE PARTIES AND THE 
EQUITIES OF THE CASE AS DISCLOSED BY THE REC- 
ORD. 

It is with reluctance that we enter upon the dis- 
cussion of this question; and, if counsel in their 
brief and in their oral argument had been content 
to present the law and the evidence without at- 
tempting to strengthen their position by impugning 
the good faith of our client, we should gladly have 
followed their example. But in view of certain 
passages in the brief and certain remarks that fell 
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from counsel in his oral argument, we feel it our 
duty, not only to our client, but to ourselves as 
officers of this court, under whose advice our client 
acted, to point out to the court the baselessness 
of the charges and to show by the record that, if 
either party acted in bad faith, it was the libelant 
in attempting to use the process of the District 
Court to acquire the Atlas gas engines to which it 
had no shadow of title. 


On page 26 of the brief, counsel say: 


‘But knowing that libelant needed the 
dredge, and had work to do, obtained possession 
of its dredger ‘Oakland’, without any intent 
on its part to return the ‘Richmond No. 1’, 
and thus prevent libelant from performing its 
City of Richmond contract, its action in so 
doing was fraudulent, oppressive and deceit- 
NOUN 1K. 


Again, on page 32, 


‘‘The Standard Company in this case went 
into court, used the court process and orders 
to obtain possession of property that it knew 
it had no right to, and having so used the 
process of. the court, it was its duty to return 
the property as it took it from the court.’’ 


And again, on the same page, 


‘‘It is very difficult to find language adequate 
to convey a proper meaning to the actions of 
the Standard Company in this case, or to point 
to an adjudicated authority where a party 
before the court and using its processes had 
the temerity to act as the Standard Company 
did in this case.”’ 


On page 41, counsel say: 


‘‘But in either case having put them on it 
was likewise a violation of the terms of the 
admiralty stipulation, an act of bad faith with 
the court and a trespass to take them off 
again.”’ 


In oral argument counsel said: 


‘‘Our contention and our belief is that this 
whole action of the Standard American Dredg- 
ing Company is the action of one company try- 
ing to put another company out of business.” 


Again, 


‘‘His Honor, Judge De Haven, held that 
although these parties went into court and 
acted in bad faith with the court, and in viola- 
tion of the terms of the bond, and in violation 
of the common law of accession, the Standard 
American Dredging Company had the right to 
take those engines off although they were un- 
questionablv a part of the dredger.”’ 


In retaining the ‘‘Richmond”’ after the recall of 
the ‘‘Oakland’’ the respondent did nothing but 
what its officers and counsel believed and still be- 
heve it had a moral and legal might to do. The 
worst that could be said is that they misconstrued 
a contract that is ‘‘not a model of elearness’’. 
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In applying for the release of the dredger on 
stipulation, the respondent not only acted in good 
faith, but pursued the only sensible, business-like 
course that was possible. It is to be borne in mind 
that the Atlas engines were on the dredger at the 
time she was seized by the marshal; that so far as 
those engines were concerned, the seizure was un- 
lawful, because they did not belong to the libelant. 
The libelant, however, was claiming title to the 
engines, and the respondent clearly had the right 
fomtesist that claim. It was, thereiore, necessary 
for the respondent to defend the action. In an 
action of claim and delivery, the sheriff makes 
delivery of the personal property to the plaintiff, 
unless the defendant gives a forthcoming bond 
within five days. But in a possessory action in 
admiralty, it is the duty of the marshal to retain 
possession of the vessel during the pendency of the 
action, unless the claimant secure its release on 
stipulation. Therefore, if respondent had not 
eaused the release of the vessel, neither party would 
have had the use of it during the pendency of the 
suit, which respondent would have had to defend 
on account of the engines, even if it had been will- 
ing to waive its right to hold over under the charter 
party. If the respondent had followed this course, 
the result would have been that, during all the time 
required to conduct the litigation to judgment, the 
libelant would not only have been deprived of the 
use of its dredger, but would have received no 
rental for it. As the proctor for the libelant did 
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not get his libel into a condition satisfactory to 
himself until Mareh 9, 1911 (one month and six 
days after we had tendered the dredger), it will 
be seen that, if the respondent had not bonded the 
dredger, the libelant would have been out of pocket 
$8600. 


We think that a reading of the testimony in this 
case Will justify the inference that the prime motive 
of the libelant in instituting this action was to 
acquire the Atlas engines; and that its solicitude 
concerning its Richmond contracts is a pretense. 
In the pleadings and in the testimony, a strong effort 
is made to show the urgent necessity of the hbelant 
to have a dredger to complete its work at Rich- 
mond, yet it is an undisputed fact that, when we 
made the demand for the ‘‘Oakland’’, the libelant, 
although it had the right to fifteen days’ further 
use of her by the plain terms of the charter party, 
redelivered her to us within four days, and wrote 
us on August 16th (p. 796): 

‘‘Confirming our conversation of vesterday 
afternoon, we again wish to notify you that we 
have completed the work which we desired to 


do with the dredger ‘Oakland’, and that it is 
now in the canal at Richmond.’’ 


And on the same day libelant wrote another letter 
(paag 99) : 
‘‘Again we notify vou that we are through 
with the dredge, and that it is at vour disposal 
and risk in the canal at Richmond.”’ 
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By returning the dredger prior to the expiration 
of the notice, the libelant lost eleven days’ work 
with a larger machine than the ‘‘Richmond’’. 


It appears that on October 12th, libelant pro- 
cured an extension of six months to perform its 
contract with the City of Richmond. On February 
3, 1911, sixty-eight days before the expiration of 
that extension of time, the respondent, having re- 
installed the Samson engines and thoroughly put 
the dredger in order, tendered it to the libelant. 
The insincerity and bad faith of the libelant are 
shown right here. Instead of seizing upon this op- 
portunity to go on with its work at Richmond, it 
did not even make an examination of the dredger 
to see if it was in good order, but stood upon the 
propositions that we must put back the Atlas en- 
gines, and that the tender should be to the marshal 
instead of to the owner of the property. We have 
shown that neither of these propositions has any 
foundation in law, and the second of them, even if 
it were sound legally, would have been a trifling 
technicality not affecting in the least the merits of 
the case. If there had been a trace of sincerity in 
hbelant’s claim, that it had great need for a dredger, 
it would have accepted the tender and proceeded to 
carry out its contract. 

Another striking inconsistency, showing the in- 
sincerity of libelant’s attack on our good faith, and 
charge of a wanton desire on our part to injure 
the libelant is shown by the testimony of Mr. Cut- 
ting, who, almost in the same breath with which he 
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recites the damage to his company by being de- 
prived of its dredger to complete its contract at 
Richmond, claims that it was deprived of the same 
dredger at the same time for use on the work at 
Stockton. Again, he says that, if he had had this 
dredger ‘‘Richmond No. 1’? in January, he would 
have bid on the Key Route Basin contract. How 
he could have escaped from his duties at Richmond 
to perform a contract at Stockton does not appear 
and is not important. What is important is that, 
when he had the opportunity to get his dredger in 
the condition required by the charter party, he 
refused to receive it. 

In conclusion, we respectfully submit that, if the 
eourt shall find this to be a case within the admiralty 
jurisdiction, the decree of the District Court should 
be modified in the following particulars: 


1. The costs of the action should be taxed to the 
libelant; and 


2. Respondent should be allowed its counter- 
claim for the service of a caretaker of the dredger; 
and in all other respects the decree should be 
affirmed. 


Dated, San Francisco, 
March 21, 1913. 
Ira 8. LILLIick, 
JAMES 8. SPILMAN, 
Proctors for Appellees. 


APPENDIX. 


(References are to pages of Transcript.) 


ATLAS ENGINES INSTALLED FoR TEMPORARY USE 
ONLY. 
Hzerry. 

We decided to remove the Richmond’s engines 
and reinstall them again on completion of the Wal- 
nut Grove work, and deliver our return of the 
dredge as provided for at the place provided for in 
the charter party * * * (p. 766). 

The Richmond Dredging Company’s engines had 
been stored in a warehouse at Richmond, the inten- 
tion being that they would be readily available when 
we were ready to reinstall them on the dredge 
Richmond upon the return of the dredge (p. 766). 


In installing the two engines which we did on 
the Richmond No. 1, after having removed the en- 
gines which were originally on the dredger, we had 
no intention of having them for the dredger for any 
other than temporary use (pp. 806-807). 


These engines were installed for the reason that 
we had a particular piece of work to do. * * * 
My intention of installing these engines was for the 
purpose of providing sufficient power to do the 
work at Walnut Grove then under contract (pp. 
807-808). 


The only intention that I had was to remove 
the engines on the completion of the work which 


they were installed for, as it was special work, and 
that was all the work we expected to do with the 
dredge as far as we knew at that time which would 
require that power, and we only chartered the en- 
gines for this specific piece of work. When we put 
these two engines on board we expected to remove 
those engines after we finished this particular job. 
When we placed those engines on board of the 
dredger we did not intend to place them on the 
dredger in the way of repairs to the dredger (pp. 
808-809). 

(The witness, on page 810, then elaborates as to 
the manner in which the engines were attached to 
the dredger and their intention to remove the en- 
gines and return them to the parties from whom 
they were chartered.) 


Knight. 

We installed the Atlas engine because we were 
figuring on going to Walnut Grove (p. 368). 

When we removed the Samson engines and in- 
stalled the Atlas engines the character of the tim- 
bering work as to position upon the dredger was 
temporary (p. 486). 


Samson ENGINES in Goop ConpiTioxn WHEN 
TENDERED BACK. 
Knight. 
I think the Samson engines were in just as good 
a condition when we took them out as they were 
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when I took charge of the engines on May Ist, 
1909, less reasonable wear and tear (p. 389). 


It is pretty hard for me to say what parts of the 
old engines were replaced by new parts; exhaust 
valves when needed; springs; igniters; mica wash- 
ers (p. 401). 


ery. 

In January, 1911, the Samson engines were in- 
stalled on the dredger in the same condition as they 
were as to working parts and actual connections 
with the dredger when we originally obtained it 
from the Richmond Dredging Company, I believe. 
I believe that the engines and the dredger itself 
were in the same condition in which it was when 
we received it, less reasonable wear and tear. I be- 
lieve it was in as good order and condition as it was 
required to be by the terms of the lease which we 
had from the Richmond Dredging Company (p. 
777). 


Hannah. 

I am the man who was sent down from the Sam- 
son Engine Works at Stockton to Oakland at the 
time the dredger Richmond No. 1 was being moved 
from the Estuary to Lake Merritt (p. 318). 


The cylinders then were in very good condition. 
The engines at that time were in good condition. 
There were no cuts or scorings on the crank shafts. 
The pins were a little flat (p. 314). 


From my examination of the engines made day 
before vesterday, and my knowledge of the condi- 
tion of those engines after the repairing was done, 
before it commenced to work at. Lake Merritt, there 
was no difference in their condition so far as I 
could see (p. 316). 


(The witness then in detail states the portions of 
the engines that were in good condition.) 


From the examination I made the other day the 
only opinion I can give is that they were in good 
condition (p. 332). 


Morrison. 

The United Iron Works people sent me in com- 
pany with another employe of that firm to go and 
install two engines. We got to the dredger and 
found two Samson gas engines, which, under the 
direction of the engineer in charge, we were to put 
into working condition (p. 519). 

I believe it was on Monday at noon time we com- 
menced to work and we quit working the following 
Saturday at noon time. During which time there 
was the engineer and his assistant and two men 
from the United Iron Works, of which I was one 
(p. 519). 

(My. Morrison then details the repair work done 
by him and concludes.) 


After we had finished overhauling the engines 
they were started for a few moments and they shot 
in all six cylinders (p. 525). 


I was sent as a mechanic to overhaul and install 
those engines and put them in a first-class condi- 
tion, subject to the orders of the engineer in charge. 
When my work was completed after the engines 
had been run they were put in first-class condition 
to the best of my knowledge (p. 525). 


Barker. 

(Engineer in charge of dredge.) I was on the 
dredger from December 2nd until after the Samson 
engines were reinstalled on the dredger. There 
were four or five men working on the dredger dur- 
ing all that time. One was my fireman and there 
was the extra lever-man, who also was a carpenter, 
and the two lever-men (pp. 574-575). 


My instructions were to get the engines ready as 
soon as possible; they had to go back to Richmond. 
(The witness here details repairs made on Samson 
engines, pp. 076, 577, 578, 579, 580 and 581.) After 
overhauling the engines I started them and ran 
them for about 5 or 6 or 8 minutes, maybe 10 min- 
utes; they worked and shot in all six cylinders. 
The engines were in a satisfactory condition to run. 
On the way over to Richmond from Oakland I 
connected them with the pump to see whether it 
would work the pump. I tried the engines again 
at Richmond and they still ran (p. 576). 
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ENGINES Goop WHEN TAKEN OFF AT ALAMEDA. 
Knight. 

During the time we worked the Samson engines 
at Alameda I think they were in as good condition 
as they were when we quit working with them at 
Eureka. They were in better condition than they 
were when we were doing the work at Lake Merritt 
@>. 343). 

(On p. 344 the witness states what repairs were 
made to the engines to make them better.) 

They were in working order at the time they were 
taken off at Alameda. We worked them right up 
to the time we installed the Atlas engines. The 
object of taking the Samson engines off was to 
make room to put another Atlas engine on, to put 
two Atlas engines in her (p. 345). 


They were in the same condition when I finished 
using them as they were when I commenced to use 
them less ordinary wear (p. 351). 


I think the Samson engines were in just as good 
a condition when we took them out as they were 
when I took charge of the engines on May Ist, 
1909, less reasonable wear and tear (p. 389). 

The repairs after the Eureka job put the Samson 
engines in good condition (p. 389). 

From my examination made the other day the 


engines looked to be in better condition now than 
when I first saw them (pp. 353 and 412). 
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Perry. 
The Samson engines are as able to do the work 
now as when we chartered her in 1909 (p. 934). 


Betts. 

(Libelant’s own witness.) The Samson engines 
were running better at the commencement of the 
work at the Lake Merritt job than at the end of the 
work over at San Rafael (p. 172). 


ENGINES Not TAKEN OFF BecAUSE WorN OvT. 
Knight. 

The engines were taken off because we did not 
have power enough; they were in working order at 
the time that they were taken off at Alameda; we 
worked with them right up to the time we took 
them off in Alameda (p. 345). 


I suggested taking off the Samson engines in 
order to get more horse-power. I never stated that 
they were worn out and they were not worn out. 
When I last used them in Alameda they were de- 
veloping 120 h. p. (pp. 855-356). 

We installed the Atlas engine because we were 
figuring on going to Walnut Grove (pp. 367-368). 

The engines were taken out because we did not 
have power enough to run the dredger for the Wal- 
nut Grove job. The Atlas gas engine is a far better 
engine. We got more engine hours out of it, or 
more running time; in other words, the difference 
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between the material that was displaced in Alameda 
is not as favorable as the material displaced in Lake 
Merritt (pp. 384-385). 


Drepcer Brinc REPAIRED FROM Dec. 2Np, 1910, To 
FEBRUARY 38RD, 1911. 
Perry, 

From Dee. 2nd, 1910, we were repairing the 
dredger Richmond No. 1 before getting ready to 
turn her back to the Richmond Dredging Company. 
The men were never discharged entirely from Wal- 
nut Grove until we turned her back. We kept men 
aboard of the dredger all the time, from the time 
we finished at Walnut Grove until the time we de- 
livered her at Richmond Canal Company’s prop- 
erty at Richmond, Cal. I do not know how many 
men were kept aboard of her. General repairs 
were being made by those men; they were machin- 
ists and carpenters, dredge men (p. 948). 


There were more than three men. We did not do 
any work with her subsequent + Dec. 2d, 1910 (p. 
949), 

We were repairing the « e after Dec. 2nd, 
1910, until the dredge was - u.aed (p. 953). 

I know the repairs were made because I have 
seen the bills and pay-rolls for doing it, and was 
on the dredge after Dec. 2nd, 1910, when she was 
lying near the Atlas Gas Engine Works in the 
Oakland Estuary. We had a big gang of men there, 


3or4. I told Knight to repair the dredger and put 
her in shape to return (p. 953). 


Those repairs were made on the gas engines dur- 
ing December and January (p. 956). 


Barker. 

I think there were somewhere around 4 or 5 men 
working on the dredger from the 2nd of December 
to the date when the Samson engines were rein- 
stalled. One of them was a fireman, my fireman, 
and the others were the extra lever-man, who was a 
carpenter also, and the two lever-men (p. 575). 


My instructions were to get the engines rein- 
stalled and ready as soon as possible; they had to 
go back to Richmond. My instructions were to get 
the engines in good running order. (The witness 
then states that he took the cylinder heads off the 
cranks, crank brasses and connecting rods) (p. 
576). 


That he reinsta ed the Wink’s engine on the 
launch Wink and ile they were coming down 
from Walnut Grove, ‘re getting the other engine 
ready to take out an, S1rn it to the Atlas people, 
and the details of what was done, stating that there 
were 5 men working on the dredger; that they took 
off the valve chambers and put in new gaskets and 
ground the valves. That new gaskets were put in 


(Go. O77). 


That the cylinders were in good condition; that 
he took off the cylinder heads and the gaskets on 
them were repaired and red-leaded. That at that 
time he looked at the cylinder walls and they were 
in fine shape and that it was not necessary to rebore 
them. That they cleaned the spark plugs, put in 
new insulation and put new gaskets around them; 
that the caps were taken off the bearings of the 
erank shafts and that the crank shafts were in 
first-class condition (pp. 578-579). 


That the brasses on the connecting rods were all 
good and that they needed a little taking up and 
that they were taken up; that the crank pins were 
examined and they were in good condition. That 
he took off the cylinder heads and went over the 
cylinder heads with fine emory cloth and took out 
the pistons and saw that nothing was wrong with 
them and put them in again; that he looked at the 
fly wheels and they were in good condition; that 
there were no cracks in the hubs of the fly wheels; 
that he went over the exhaust pipes, put in a couple 
of new parts and rethreaded some of the pipe (pp. 
579-580). 


That he put a new lever on the clutch and put on 
new pipe in the circulating pipe and finally that 
after a general overhauling of the engines he start- 
ed them and ran them for about 5 or 6 or 8 min- 
utes, as long as he dared without getting too hot 
without circulating water in them and that they 
worked and shot in all six cylinders. That from 
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his experience as an engineer the engines were in a 
satisfactory condition to run and that after that at 
Richmond and when the dredger arrived, he started 
the engines again after having connected them up 
to the pump by hooking up the belt and they ran 
and shot on all six cylinders (pp. 580-581). 


Morrison. 

Morrison repeated practically what Barker had 
stated about repairs on the Samson engines, stating 
that he with another employe of the firm, the 
United Iron Works, went to the dredger and 
worked under the direction of the engineer in 
charge from Monday at noon to Saturday of that 
week at noon, overhauling and repairing the en- 
gines. Mr. Morrison goes into the matter in great 
detail and from p. 520 to p. 527 states what he did 
and concludes that the engines were put in first- 
class condition, with nothing left to be done upon 
them in any way. 


Reason Wuy Samson Enaines Nor Usep WirH 
ATLAS ENGINES. 
Knight. 

The company wanted me to use the Atlas engine 
in connection with the Samson engines but I told 
them I did not think it would be advisable because 
the engines are of different make, different speed, 
and I told either Mr. Perry, or some one in the 
company, that it would figure their heads off to get 


X11 


the right size of pulleys to put on the pump shaft 
Cp. 369). 


The Standard American Dredging Company 
wanted me to run the Atlas gas engines and the 
two Samson engines in one unit for that Walnut 
Grove job, which I advised them out of (p. 372). 


It was the intention of the Standard American 
Dredging Company to run the one Atlas engine and 
the two Samson engines in unit to drive that pump. 
I advised them not to do so, because the engines 
were of a different type, a different make, a differ- 
ent speed, I could not very well run them in one unit. 
If I had obeyed orders and did as they wanted me 
to do we would have used the three engines on the 
Alameda job, which would have increased our out- 
put. I did not do that because I was afraid of 
breaking the shaft of the Samson engines. I at- 
tempted to do that, but after I got the Atlas engine 
installed, ready to connect them up finally, they 
consented to finish that job with the one engine and 
for me to take the Samson engines out and put in 
the foundation for the Atlas engine and finish that 
Alameda job,with the one engine, and when we got 
to Walnut Grove to take the engine out of the 
lanneh Wink and put) that Jom diierea ee 
After we got the Atlas engine going we simply took 
out the Samson engines. There was no use switch- 
ing back after we had the Atlas engine installed 
temporarily, because we were running better than 
we would with the Samson engines. It was a far 
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better engine and cost 25 to 30 per cent more 
money (pp. 386-387-388). 


CONTRADICTION OF MUSLADIN’S TESTIMONY. 


Jt will be remembered that Mr. Musladin testi- 
fied that there were rocker-arms on the engines, 
cracks in the wheels, cams completely worn out, 
eylinders not in very good or in very bad condition 
and that the engines were not worth repairing. 


Within the brief statement which we desire to 
make in this appendix to our brief, it is hardly pos- 
sible to show the complete contradiction of Mr. 
Musladin’s testimony by that of the witnesses in- 
troduced by us without quoting the testimony in 
full. But the following witnesses testified that 
there were no rocker-arms on the engines and never 
had been any: 

Harding, pp. 252-262; 
Hannah, p. 319; 
Knight, p. 356; 
Morrison, p. 561. 


The following witnesses testified that although 
they examined ,the wheels for cracks in them, there 
were none: 

Harding, p. 258; 
Hannah, p. 317; 
Knight, p. 354; 
Morrison, p. 552; 
Barker, pp. 591-580. 
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The following witnesses testified that the cams 
were in perfect condition: 
Harding, p. 262; 
Hannah, p. 317. 


The following witnesses testified that the cylin- 

ders were in good condition: 
Knight, p. 351; 
Hannah, p. 314; 
Barker, p. 578; 
Morrison, p. 522. 

And Mr. Morrison testified ‘‘I calipered the cyl- 
inders to see what condition they were in with the 
anticipation of probably having the job for the 
firm I was working for to bore them out. They 
were in such a good condition that we could not get 
a job for our firm. They were pronounced in first- 
class condition’’ (p. 522). 


It will be remembered that Musladin testified that 
the fly wheels were cracked. The best answer that 
could be made to this contention to show its falsity 
is that of Mr. Morrison that he would never have: 
been on the dredge if there had been any cracks on 
the fly wheels on account of the danger of the fly 
wheel breaking from its motion (p. 524). 
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RicHMonD DREDGING CoMPANY MADE NO ExaM- 
INATION OF DREDGER OR ENGINES WHEN 
TENDERED IN FEBRUARY, 1911, NOR ANY OBJEC- 
TION TO OFFER. 


Cutting. 

When the Standard American Dredging Com- 
pany tendered us the dredger on February 3rd and 
again on February 6th, 1911, I did not look over 
the dredger at all. I did not see the dredger for 
quite awhile after that. I did not have any one 
from my office (p. 248) or any one acting under 
instructions from us examine the dredger or equip- 
ment on February 3rd or February 6th, or on any 
date near that date. I did not because I understood 
from Mr. Perry himself that they had taken off 
those new engines and put back the old worn out 
ones, and I told him at the time he talked about 
delivering the dredger to us, I said ‘‘You did not 
get the dredger from us; you got it from the court; 
you had better deliver it to the United States mar- 
shal.’’ I do not think I made any objection to the 
offer. I did not write any letters, and I did not 
see anybody afterwards, but of course I knew from 
my examination of those engines that they were 
worthless, and that they would not run the dredger, 
and the charter party provides that it shall be 
turned back to us in condition to immediately com- 
mence work. My knowledge of the fact that those 
engines were on there told me that she was not 
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delivered any way according to the charter party, 
and my understanding all the time was that the 
dredger must be delivered back to the court, be- 
eause that is what the bond called for and in “the 
condition she was at the time the bond was given 
(p. 244). 

(Later the witness states, on p. 245, that he re- 
members that a letter was written from their office 
in answer to the letters tendering the dredger but 
the letter witness remembers was not introduced in 
evidence. ) 


EFrFect oF Cut 1-32ND oF AN INCH IN DEPTH IN 
CRANK SHAFT. 
Barker. 

Cut or score of 1-32nd of an inch in depth on 
crank shaft would not injure the engine any; not 
providing it had a little crease on the outside, a 
sharp crease, a little bur—that 1s what I was try- 
ing to say, a little bur, on the outside, would not 
hurt if it was an eighth of an inch deep (p. 481). 


Morrison. 

Q. What in your opinion, speaking from your 
experience as a gas engine man, Mr. Morrison, 
would be the effect of a cut or score of 1-32nd of 
an inch in depth on the crank shaft? A. Such a 
score as that would not cut any figure with any 
crank shaft, or any bearing whatever. It is a mat- 
ter that can be found in almost any engine. 
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@. Would you say that the crank shaft would 
be seriously impaired by reason of a cut of that 
depth? <A. It would not affect the crank shaft 
practically to any extent, no more than it might 
convey to the eye of a novice that something was 
wrong. To a practical man it would not convey 
anything’’ (pp. 523-524). 


Betts. 

(After testifying on p. 196 that a cut 1-32nd of 
an inch in depth would affect the crank shaft said, 
on p. 197): ‘‘I should consider that it would 
weaken the crank shaft just that much. If the 
erank shaft is, to say, for instance, 5 inches in 
diameter, and it takes 10,000 pounds of breaking 
test to break it, if you reduce the size of the shaft 
1-32nd of an inch it reduces the strength of it that 
much. That is the only thing I can say”’ (p. 197). 


EFFECT ON GAS ENGINES OF ‘‘OVERLOADING’’. 


erry. 

IT doubt if you can get more horse power than 
they (gas engines) are designed for. You cannot 
increase the charge pressure like you could with 
a steam engine; for instance, if you are using 
steam on an engine wherein the engine is (p. 775) 
designed to carry 100 lbs. of steam, and you have 
a boiler that is safe to carry 200 lbs. of steam and 
raise the pressure for instance to 200 lbs., and de- 
liver it to the engine designed to carry 100 lbs. you 
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might expect to do some damage. In the case of a 
gas engine you cannot materially raise the pressure 
by any means and the volume that the cylinders 
may take in can only be increased a nominal amount 
which the engine is tested for, when it is on the 
test stand in the shop, at which time the engine is 
given the highest rating that is ever possible to get 
out of her because the conditions of the gas engine 
at that time are as good mechanically as they ever 
are afterwards, or better, due to the fact that all 
parts are tight and well fitted. I think a gas en- 
gine cannot be damaged by attempting to get more 
power out of her if she is intelligently handled. I 
mean, if the circulating water is kept going around 
the cylinders, and other parts taken care of, the 
same as you would in a steam engine; for instance, 
if you allow the water to become too low in your 
boiler you would blow the engine up. That is what 
I mean by intelligently handling the engine. By 
handling an engine intelligently with a competent 
engineer, I think there is no possible way in which 
you can damage the engine by attempting to obtain 
additional power out of her (p. 776). 


(On cross-examination the witness testified) : 

The result of an attempt to get more power from 
the engine than it can reasonably produce is that 
it would not produce it (p. 909). 


They won’t develop any more power than they 
are built to carry. If you put load enough, you 
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can put on load enough to stop any engine from 
revolving. I don’t know whether it will ‘‘thump”’’ 
before it stops revolving or not; it will not shake 
the machinery, it will just stop. (The witness then 
explains why it will not damage the engine and 
continues.) You cannot overload a gas engine be- 
tween the point of what she is designed to carry (p. 
910); that will cause her to stop; there is no in- 
jury done in between those points. We test them 
on the, stand with a brake horse power and pull 
them right down to a stop on a scale. There is not 
a particle of damage done to the engine. (The 
witness then explains what a brake test is on an 
engine to show that an engine cannot be damaged 
by attempting to get more power out of it than its 
rated horse power) (p. 911). 


Harding. 

Q. Assuming that the gas engine is constructed 
and rated as a 75 horse power engine, what would 
be the effect on that engine of attempting to put a 
load upon it of 100 horse power, temporarily? <A. 
Well, if the engine was constructed and could not 
possibly give any more you could not get any more; 
that is, if you tried to get more power, your engine 
would simply slow down and stop (p. 262). 


Knight. 


Q. What is the effect of overloading an engine 
upon the engine itself? A. In this particular 
ease? @. In this particular case? A. We just 
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reduce the speed and develop less power than they 
were built for. Q. Did I understand you to make 
a distinction between running an engine at a 
greater speed than it is built for and overloading 
it by attempting to get more work out of it? A. 
If you overload an engine by attempting to get 
more power out of it you have got to run it faster 
than it is built for, which is a detriment to the 
engine; but if you overload it and decrease the 
horse power it is not hurting the engine at all; in 
fact, it is helping them out. (The witness contin- 
ues.) We did not during any portion of the time 
we worked at Lake Merritt, Eureka or Alameda 
overload the engines by attempting to run them at 
a higher rate of speed than the engines were built 
for. It was not possible to run those engines so 
that they would damage themselves by having too 
much pressure put upon them because you simply 
decrease the speed and by so doing you decrease 
the horse power (pp. 348-349). 
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APPELIENNT’S REPEYTBRIEF. 


It is true that the order for the release of the vessel 
read “conditioned for the return of said dredge to the 
owners’; but the bond itself says nothing about own- 
ers, it simply provides for “a return, in the same con- 
dition,” etc.,; a surety has a right to stand on the strict 
letter of his obligation, and as the bond does not say 
to whom it shall be returned, the surety would, we 
think, have the right to claim that it should be re- 
turned to the possession of the party in whose pos: 
session it was at the time he became such surety, but 
we think that point not of very great importance. 


~ 
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If there are any errors in the statement of facts in 
appellant's brief, such errors are due entirely to the 
fact that the writer was not present at the trial of the 
case, and he did the best he could in arriving at the 
facts shown in the voluminous testimony in this case. 

It was an error to state that the Standard American 
Dredging Company did work at San Rafael with the 
Richmond No. 1; however, it appears that the differ- 
ence between that company and the California Recla- 
mation Company, who did do it, is in name only; its 
officers and directors appear to be the same; W. L. 
Paulson verified the answer of the latter corporation 
as a director and assistant secretary, and he also veri- 
fied one of the answers of the Standard American 
Dredging Company as a director of that company. 
(Pages 96-99.) Claude Cummings was the vice- 
president of both companies; Mr. Perry was the 
president of both companies, and Cummings thought 
that Mr. Connor was the secretary of both com- 
panies. (Pages 512-513.) 


I. 
JURISDICTION. 


The case of The Blackheath, 195 U. S. 361, was a 
case where a vessel injured a beacon set on piles that 
were firmly affixed to and driven into the ground, but 
surrounded with navigable water, and the United 
States Supreme Court held it was a case of admiralty 
jurisdiction; the case of Cleveland T. Ry. Co. vs. 
Cleveland Steamship Co., 208 U. S. 316, and Duluth 
@ S. B. Co. vs. The Troy, Ibid., both cited in appel- 
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lees’ brief, were cases where a shed or wharf was in- 
jured, hence the distinction. 

This Honorable Court held in the case of North 
American Dredging Co. vs. Pacific Mail S. S. Co., 
185 Fed. 698-702, as stated in appellees’ brief, and 
counsel has italicized the following language: 


“when employed as an aid to commerce in deep- 
ening navigable channels and harbors.” 


This dredge was certainly so employed when deep- 
ening San Rafael Creek, by the California Reclama- 
tion Company. (Pages 1036-1051.) And it cers 
tainly could make no difference whether she is deep- 
ening by design, or incidentally; she was deepening 
Lake Merritt, a part of the time, and at the time the 
final contract between the parties in question herein 
was entered into, she was in Eureka, Humboldt 
County, and had to be towed for a distance of about 
or a little more than 200 miles out on the open ocean 
to return for delivery under the contract; she was 
certainly subject to admiralty jurisdiction while on 
the way here, and while being moved around the 
waters of the Bay of San Francisco and its tributaries. 
and while performing the work for the Southern 
Pacific Company at Walnut Grove; she was incij 
dentally deepening the channel there to some extent, 
at any rate the dredge was just as much surrounded 
by navigable water when so dredging as was the 
beacon in the “Blackheath case,’ and had the addi: 
tional element of admiralty jurisdiction attached to 
her as an entity, that of being afloat, and operating 
afloat. 


4 
The work at Richmond was in tidal water canal 
The Sacramento River and San Rafael Creek are 
navigable waters. (Sec. 2349, Cal. Pol. Code.) 

We respectfully call the Court’s attention to the 
case of Charles Barnes vs. One Dredge, 169 Fed. 895. 
cited approvingly by this Court in North American 
Dredging Co. vs. Pacific Mail S. S. Co., above men- 
tioned. 


re. 


STANDARD AMERICAN DREDGING COMPANY WAS 
Not HoLDING UNDER AN ALTERNATIVE AGREEMENT. 


It is true that under section 9 of the contract the 
Standard American Dredging Company had a right 
under certain circumstances to require the “Oakland” 
to be worked twenty-four hours per day, or it had the 
right “to terminate the lease of the said dredger ‘Oak- 
land’” by giving the party of the second part fifteen 
days’ notice of such termination, and returning the 
dredger “Richmond No. 1 


” 


; that language is in the 
conjunctive; under it the right to the “Oakland” de- 


, 
) 


pended on the return of the “Richmond No. 1”; then 


appears the language: 


“Or paying the party of the first part at the rate 
of $50 a day for the said ‘Richmond No. 1’, for 
all time it shall be retained by the party of the 
first part after the expiration of said fifteen days’ 
notice, and the return of the ‘Oakland’ to the 
party of the first part.” 


We tried to make ourselves clear in our brief; we 
intended to say that the contract must be taken as a 
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whole; that the $50 per day clause above mentioned 
could only apply to the case where the Standard 
American Dredging Company demanded the return 
of the “Oakland”, and at the same time asked and 
received permission to retain possession of the dredger 
“Richmond No. 1", it could not apply to the case 
where the Richmond Dredging Company required 
the dredger under the provisions of section 10, as the 
Standard American Dredging Company would then 
have no right to its possession at all, and having no 
right to possession, of course there could not be any 
stated rent, or any rent at all. 

No stipulated rent can apply to a case where the 
party agreeing to pay the rent had no right of pos- 
session; rent follows contractual use, and contractual 
use always depends on the consent of the owner; there 
could not be any contractua! rent when there was no 
contractual possession, and there could be no con- 
tractual possession when one party holds another's 
property against his will, and without any contractual 
right, and contractual right of possession in the Stan- 
dard American Dredging Company ended here when 
the Richmond Company required the use of the 
“Richmond No. 1”. The rejected drafts and conver- 
sations are immaterial in this case, and why so much 
testimony was introduced to prove the understanding 
of the different witnesses oi: the meaning of the char- 
ter party of February 26th, 1910, it is dificult to uns 
derstand; the charter partv 1s not ambiguous; if the 
appellant required the use of the dredger “Richmond 
No. 1” it was entitled to it after or concurrent with 
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the return of the “Oakland”, and appellant unques- 
tionably required its use; it had a contract, in fact 
two, to perform with it, and the Standard American 
Dredging Company knew it, and there seems to be no 
room for further discussion on that point. 

See testimony of H. W. Wernse (pp. 142-144) as 
to reason why the 400,000 cubic yards was mentioned 
in charter party and testimony of H. C. Cutting 
(pezit) and H.W. Werces(pp. 1338, 141 to 17 

We fail to see the application to this case of the 
authorities cited on pages 15 and 16 of appellees’ 
brief; they might apply if this contract had not 
ended August 1sth, 1910. There was no provision 
for holding over in the charter party in this case; 
the Standard American Dredging Company had a 
right to possession only so long as the Richmond 
Dredging Company did not require the “Richmond 
No. 1”, and no longer; holding over is in all cases a 
contractual right; if not given by contract there is no 
right of holding over, except such as may be implied 
by law. 


iI. 


We do not agree with the reasoning of counsel that 
appellant was limited to the $50 per day; that would 
possibly be ,accepted by the Court as the stipulated 
value for the mere use of the dredger alone, but if 
other damages have followed and were claimed, as 
they were in this case, that is not the limit of the 
measure of appellant’s rights. 

Counsel are also in error when they say libellant 
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sued on the contract; the gist of the action is found in 
paragraph IV of the second amended libel! (pp. 26- 
28); it contains in substance the usual allegations in 
an action of replevin; there is a great deal of redun- 
dant matter included, but the nature of the action is 
not changed. 

The first count of the supplemental libel is based 
upon the bond given to the Marshal. 

The second count, (to which exceptions were sus- 
tained), sounds in tort. 

The third count also sounds in tort. 

And the fourth count (to which exceptions were 
also sustained) (pp. 43-45), also is in tort. 

To carry out their reasoning that $50 per day is the 
measure, counsel have to construe the charter party 
as giving a right to hold over, when as we have 
shown, there was no right of holding over given if 
the appellant required the dredge. 

We may concede that if the Standard American 
Dredging Company had returned the dredge when 
it took the “Oakland”, and the appellant had finished 
its contract at Point Richmond, that the language 
“when not in use” might have given the Standard 
American Dredging Company the right to the use 
of the dredger up to January Ist, 1911, provided it 
was not required by appetlant, but that contingency 
does not arise here, for the reason that appellant was 
not given an opportunity to use the dredge, so the 
language 

“or required by the party of the second part” 
is the controlling language. 


8 


In no event, whether the dredge was required by 
appellant or not, the Standard American Dredging 
Company could not keep the dredge after January 
Ist, 1911; no excuse has been offered for not tender- 
ing it back on that day or for keeping it until Febru- 
ary 3rd, without a tender; that of itself shows bad 
faith. 

But no possible excuse can be offered for holding 
the dredge after January 1st, under any construction 
of the charter party. Appellant was entitled to it 
on that day, still the Standard Company kept it, an- 
other party’s property, depriving it of doing business 
until it completed its contract, and counsel lay great 
stress upon the fact that !t was not accepted Febru- 
ary 3rd, 1911. The lower Court held, page 1007: 


“The law requires that a party injured by a 
breach of contract must make reasonable exer- 
tions to render the injury as light as possible, and 
he cannot recover for any loss which might have 
been avoided with ordinary care and reasonable 
expense.” 


There is no doubt that this was not a breach of con- 
tract after the right of possession vested in appellant, 
it became a tort, a wrong, from the commencement, 
and without any ground for contrary argument a 
wrong after January Ist, 1911. The law upon the 
subject is shown in the following language. 


Kissam vs. Anderson, 145 U.S. 435. 
Pages 441-442: 
“Tt is settled by abundant authority that where 
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one has taken the property of another, damages 
are not mitigated by showing merely that the 
wrongdoer returned the property without the con- 
sent of the owner, or applied it upon the owner’s 
debts. It must appear still further that the 
owner consented to such action or that the pro- 
ceeds were so applied under legal process with- 
out the connivance of the wrongdoer.” 


McAfee et al. vs. Crawford, 13 How. 446. 


The above decisions completely dispose of the 
claimed tender. We stated in our opening brief that 
this case was tried and decided on an erroneous 
theory, to wit: upon the theory that it was a breach 
of contract. 

The law has always given a person who is deprived 
of the possession of property the privilege of at least 
two remedies, to wit: one trover or conversion, the 
other replevin. 

The appellant would have had the right to sue in 
trover, or conversion, and the findings of the Court 
in this case would have sustained an action for the 
value of the dredge in conversion, or it could do as 
it did, sue in replevin. 

Neither the action of conversion, or repleving can 
be maintained until all contractual relations with re- 
spect to the property are ended and the party in pos- 
session of the property becomes a tort feasor. It 
matters not whether he defends the action and files a 
bond for the return of the property or not, his pos- 
session is not that of a bailee, nor is his position in 
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relation to the property altered. He is still wrong- 
fully in possession. 

The courts have found it necessary to allow ietend: 
ants to give bonds, and no case can be found where 
the bond read that it was to be returned in the same 
condition, that it was held that a return in a different 
condition, satisfied the bond, where such bonds simply 
required the defendant to return the property saying 
nothing about condition. It is the law that the re- 
turn satisfies the bond but the owner has a remedy in 
an action not upon the bond for the damage. 

We find in this case that a bond was given. Un- 
der order of the Court requiring defendant to pay 
all damages that might be sustained by libellant, and 
then libellant was by, as we believe, an error of the 
Court in striking out his pleadings in which it 
claimed damages, deprived of that particular right 
afforded him by the bond, viz.: proving the damages 
it had sustained. 

Dredges are not like things in common every day 
use. They cannot be picked up at a day’s notice, like 
an express wagon. One dredge may be suitable for a 
certain kind of work, and no other of the few dredges 
in and around San Francisco might be suitable. They 
are costly to build and necessarily limited in num: 
ber 

In replevin a party is not limited to rental use, as 
was said by C. J. Bovill in the case of Gibbs vs. 
Cruikschank, 8 Law Rep. C. P. 454. 


“When the goods were not redelivered by the 
sheriff, according to the books, it would appear 
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that the plaintiff could recover the full amount 
of the damage that he had sustained. * * * 
I see no reason in principle why there should be 
any limitation as to the amount of the damages 
recoverable in such a case; I do not know any 
ground in law for confining the damages to the 
amount of the expenses of the replevin bond; 
in practice, these expenses are all that are recov- 
ered, merely because there is generally no other 
damage. * * * Whatever damages have 
been actually sustained may be recovered.” 


As we understand the common law, when a party 
brought an action of replevin, gave a bond and ob- 
tained possession of the goods forthwith, the only 
damage recoverable was the expenses of the replevin 
bond; but if the defendant under a statute allowing 
him so to do, bonded against delivery, then the plain- 
tiff could recover such damages as he actually sus- 
tained by reason of the detention of the goods on tha 
detinet theory. 


Scattergood vs. Wood, 14 Hun. 269; 
Zitshe vs. Goldberg, 38 Wis. 216; 
Arzaga vs. Villaba, 85 Cal. 191; 
Hickey vs. Cochina, 133 Cal. 81. 


Section 3281 of the Civil Code of the State of 
California provides: 


‘Every person who suffers detriment from the 
unlawful act or omission of another may recover 
from the person in fault a compensation there- 
for in money, which is called damages.” 
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Section 3282 provides: 


“Detriment is a loss or harm suffered in per- 
son or property.” 


Section 3283 provides: 


‘Damages may be awarded, in a judicial pro- 
ceeding, for detriment resulting after the com- 
mencement thereof, or certain to result in the 
future.” 


Section 3294 provides: 


‘In an action for the breach of an obligation 
not arising from contract, where the defendant 
has been guilty of oppression, fraud, or malice, 
express or implied, the plaintiff, in addition to 
the actual damages may recover damages for the 
sake of example and by way of punishing the 
defendant.” 


In 117 Cal., in the case of Hicks vs. Drew, page 
305, in the opinion, commencing with the bottom line 
of page 311, it is said: 


“The trial judge instructed the jury as fol- 
lows: ‘No damage can be recovered in this ac- 
tion for injury to plaintiff's feelings, but only 
such pecuniary damage as accrued to her prop- 
erty by reason of the maintenance by defendant 
of a bulkhead at the foot of California street, 
and of such damage she can recover only so 
much as accrued to her before the commence- 
ment of this suit and after the twenty-ninth day 
of November, 1891.’ Section 3283 of the Civil 
Code provides: ‘Damages may be awarded in a 
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judicial proceeding for detriment resulting after 
the commencement thereof.’ By this section of 
the code, plaintiff was entitled to recover dam- 
ages suffered subsequent to the filing of the com- 
plaint, and for this reason the instruction given 
is unsound as a proposition of law. Neither was 
a supplemental pleading necessary to support 
such a recovery. This court said in McLennan 
v. Ohmen, 75 Cal. 558: ‘Besides, plaintiff was 
entitled, under his original complaint, to recover 
damages for detriment resulting after the com- 
mencement of his action.’ In line with the legal 
principle declared by the aforesaid section of the 
code, see Morgan v. Reynolds, 1 Mont. 163; 
Greenleaf on Evidence, sec. 268a.” 


In the case of Martin vs. Southern Pacific Co., in 
a damage suit, 130 Cal. page 285, at page 287, it is 
said: 

‘The character of the injuries sustained by her, 
as well as their probable duration and the pro- 
fessional care required for their alleviation, were 
proper subjects for the opinion of experts. The 
plaintiff was entitled to recover for whatever 
damage could be shown as certain to result in 
the future (Civ. Code, sec. 3283); and the testi- 
mony of the physicians who had attended upon 
her was a proper mode of establishing this fact.” 


I consider under these authorities that appellant 
was entitled to recover for all damages he actually 
sustained up to the time of the entry of the decree in 
this case, and hence Judge De Haven committed 
error in striking out the claims of appellant for dam- 
ages. 
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The letter of demand of the dredger, a quotation 
from which is found on pages 20 and 21 of brief, 
only applies to the use of the dredger; it says: 


“that Richmond Dredging Company will claim 
fifty ($50.00) dollars per day for the use of said 
drediger =" = 


That letter could not in any event be held as a 
waiver of damages that had not then accrued, and 
which the Richmond Dredging Company had no idea 
ever would accrue at that time; the damages claimed 
in the second and fourth claims of damages in the 
supplemental libel were sustained after the giving of 
the bond, and correspond to the action of detinet at 
common law; the fact that libellant filed a libel the 
day after the letter was sent shows it did not continue 
or intend to continue the charter party. 


V- 


Replying to that part of appellees’ brief relating to 
the Atlas engines, we beg to state that whatever may 
be the law in some States, the decisions of the United 
States Supreme Court, and the various United States 
Circuit Courts of Appeal upon the subject, is as fol- 
lows, and best expressed in the following language in 


Phoenix Iron Works vs. N. Y. & To. Co., 
oie C. fe 76: 
Page 79: 


‘‘When a necessary part of a permanent origi- 
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nal construction work is put in and becomes a 
part of the plant or system, such as stationary 
boilers, engines, rails, section of bridge work, and 
the like, it loses its previous character as separate 
moveable property, and becomes subject to a 
mortgage properly conveying the entire thing of 
which such engines and boilers become a per- 
manent part.” 


The United States Supreme Court and the Cir- 
cuit Court of Appeals have further held that when 
one party affixed his property, or expended labor upon 
another’s goods, without anv right, that the improved 
property became the property of the party whose 
goods had been so improved, or to which such addi- 
tions had been made. 


Wooden Ware Co. vs. United States, 106 U. S. 
432; 

Durant Mining Co. vs. Perez Consolidated 
Mining Co., 94 Fed. 106; 

Golden Reward Co. vs. Buxton Mining Co., 
OR dean 3. 


We still insist that no hirer of either real or per- 
sonal property has any right to change the construc- 
tion of the hired property without the consent of the 
owner, and when he does so he is a wrongdoer; this 
leads us to another question. The law is that when a 
party sues in conversion, his damages ordinarily are 
the value of the property at the time of the conver- 
sion. 


In replevin the law is that he is entitled to the 
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property as it is at the time of the replevin; the fol- 
lowing language best expresses the rule: 


Claspy vs. Cabot, 135 Mass. 435. 


In that case a schooner went ashore, the master be- 
lieved he had the right to sell her, and sold her; the 
purchaser improved the vessel, and she passed into 
other hands; the owner at the time she was wrecked 
commenced an action in trover, claiming the master 
had no right to sell her at the time he did; the deci- 
sion was to the effect that the sale was wrongful and 
that if he had sued in replevin the original owner 
would have been entitled to possession with the im- 
provements, but suing in conversion, he was simply 
entitled to her value when the master sold her. 

It is said at page 439: 


‘Cabot converted to his own use the hull when 
he purchased it in Boston, and took possession of 
and used it as his own; the changes in the hull, 
whereby its value had been increased, which had 
been made by Murphy after he had purchased 
the schooner then lying on Coffin’s Beach, were 
not made at the request of the plaintiff, and if the 
plaintiff had retaken or replevined the schooner 
from Murphy in Boston, he would have received 
her in the condition she was then in.” 


Page 440: 


“In replevin any improvements of the prop- 
erty attach to and go with the property re- 
plevaed.” 
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One of the best considered cases upon this sub- 
ject is 
Suydam vs. Jenkins, 3 Sandf. 614. 


In that case the Court, speaking pacouge Judge 
Duer, says, on page 644: 


“The undertaking of the plaintiff in the re- 
plevin bond, we conceive, is absolute to return 
the goods, or pay their value at the time of the 
execution of the bond. We cannot think that a 
wrongdoer is ever to be treated as a mere bailee, 
and that the property in his possession is to any 
extent at the risk of the owner. We have seen 
that the defendant in trover or trespass is in all 
cases responsible for the value of the property 
when taken or converted, and certainly it has 
never been supposed he can discharge himself 
from this responsibility, in whole or in part, by 
showing that the property had been destroyed or 
injured by an inevitable accident, after he had 
obtained its possession. A plaintiff who, with- 
out right or title, has seized the property of an- 
other by a writ of replevin is as much a wrong- 
does as a defendant in trover. No reason can be 
given why his liability should be less extensive, 
and in fact when the replevin suit is terminated, 
although he cannot be treated as a trespasser, he 
may be sued in trover at the election of the de- 
fendant.” 


ee Codes@iv. Proc,, secs, 627, 667. 
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It makes no difference whether the Atlas engines 
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belonged to the Standard American Dredging Com- 
pany or not, the United States Supreme Court has so 
held in the authorities cited in our opening brief; 
one of the Atlas engines, however, belonged to the 
California Reclamation Company, which, as hereto- 
fore stated, appears to be about the same company as 
the Standard, except in name. 


VEL. 


The lower Court was correct in giving judgment 
for costs; this proceeding was brought to obtain pos- 
session of a dredger wrongfully withheld; being re- 
fused possession of its property, appellant was forced 
to file a libel to get it; a large part of the evidence 
in the case is in support of the Standard American 
Dredging Company’s contention that libellant was 
not entitled to the dredge at the time the libel was 
filed; they still claim that the position of the Stand- 
ard American Dredging Company on the question of 
costs is about as follows: “We withheld your prop- 
‘“erty; we forced you into court to obtain possession 
“of it; the court found that we had no right to with- 
“hold possession (of course, under that finding tha 
“Standard people were guilty of a wrong), but you 
“should pay the costs of obtaining what rightfully 
“belonged to you, and which we wrongfully with- 
“held.” 

Claimant in paragraph IV of its answer (pp. 73- 
79) denied right of possession in libellant at the time 
of the filing of the libel. 
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In paragraph V (pp. 79-80) it raised an issue as to 
its value, which might have become material. 

In paragraph VI (p. 80) it raised an issue as to 
the damages sustained by libellant from August 15th 
to the date of the filing of the libel. 

In paragraph VIII (pp. 80, 82) it denied the juris- 
diction of the Court. 

On pages 88 and 89 will be found matters in claim- 
ant’s answer upon which it bases a claim for an offset, 
in amount about $600.00, upon which the lower Coury 
found in libellant’s favor; all those matters had to be 
tried and testimony taken on the whole matter; the 
Standard American Dredging Company tendered 
those issues, forced the libellant to take testimony on 
them, and now says it ought not to pay the costs. 
There is no question that the ruling of the lower 
Court on costs is correct. 


VIII. 


We do not recede from our position as to the 
motives of the Standard American Dredging Com- 
pany in refusing to deliver the dredge ‘Richmond 
No. 1.” While the charter parties, as a whole, may 
not be models of clearness, we still insist that the sec- 
tion 10 of that charter party of February 26th, 1910, 
leaves no room for discussion as to the right of the 
libellant to receive its dredge back when it delivered 
the “Oakland.” If counsel construed it otherwise. 
we attribute their construction to an error of judg- 
ment, disastrous to the libellant but profitable to their 
clients, and for which their clients are responsible. 
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There is absolutely nothing in the evidence that 
warrants counsel’s statement that appellant’s motives 
were actuated by a desire to obtain the Atlas engines 
that were on the “Richmond No. 1”; of course, when 
demand was made for the “Oakland” the Richmond 
Company had the right to return it forthwith; the 
correspondence on the subject is as follows. 

Counsel have not included all the letters on page 
54 of appellees’ brief, nor all of the contents of any 
letter. 

The first is of date August 12th, 1910 (p. 793) 
from the Standard Companv to the Richmond Com- 
pany, and reads: 


‘In accordance with the lease and agreement 
between you and this company, dated February 
26, 1910, we hereby notify you that we have se- 
cured work which we desire to do by the use 
of the dredger “Oakland”, and therefore ter- 
minate said lease, and require you to return said 
dredger “Oakland” to us at Richmond within 
fifteen days after the service on you of this 
nouce.” 


The demand was so worded that the dredge was 
acceptable at any time within fifteen days, and Mr. 
Cutting testified that at the time he received it he 
told them he would have to have the dredger “Rich- 
mond No. 1” back; of course he had a right to get 
it back, and expected he would get it back, and act- 
ing upon that belief, the “Oakland” was returned; 
he never for a moment supposed he would be left 
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without a dredge for eleven days, or any number of 
days, for which counsel complain on page 55 of brief. 

The next letter is from the Richmond Dredging 
Company to the Standard American Dredging Com- 
pany, found on pages 794-795, dated August 16th, 
1910, and reads: 


“Your communication of even date, specifying 
a number of things which you say are necessary 
to put your dredger ‘Oakland’ in good condition 
is just at hand. I wish to state that it is the 
unanimous opinion of all the men who have had 
the dredger in hand during the continuation of 
our contract that your dredger is in better con- 
dition by far than it was when we received it. 
If there are a few connections worn out or a 
few bearings needing babetting you will have to 
accept that under the head of reasonable wear 
and tear. As to the shovels and spikes, I cannot 
say whether there was two dozen shovels and a 
keg of spikes on board when we received it or 
not, but if you say there was and you feel that 
their use does not come under the head of rea- 
sonable wear and tear, we will supply the shov- 
els and the spikes at your demand. 

“Again we notify you that we are through 
with the dredger and that it is at your disposal 
at and risk in the canal at Richmond.” 


The next letter was from the appellant to the Stan- 
dard American Dredging Company, dated the same 
date (p. 796), and reads: 

“Confirming our conversation of yesterday af- 


ternoon we wish to notify you that we have com- 
pleted the work which we desire to do with your 


22 


dredge ‘Oakland’ and that it is now in the Rich- 
mond canal at your disposal and risk. 

“We hereby make demand on you for the im- 
mediate return to us at Richmond of our dredger, 
‘Richmond No. 1’, as per our contract.” 


The above letters show one party living up to its 
contract and the other party to the same contract vio- 
lating it; what difference would eleven days’ work 
have mader Subsequent developments show that ap- 
pellant would not have received its dredger then, 
even if it had used the “Oakland” the eleven days 
mentioned, 

On the top of page 55 of brief appears the follow- 
ing: 

“It appears that on October 12th, libellant 


procured an extension of six months to perform 
its contract with the City of Richmond.” 


No page is given where to find that in the tran- 
script; the writer has endeavored to find that subject 
in the transcript but has been unable to do so. 

The charter party was terminated by the act of 
the Standard American Dredging Company demand- 
ing the return of their dredger “Oakland”, and it was 
so held by the lower Court; yet the lower Court, by 
striking out the claims for damages on the City of 
Richmond job, denied to the appellant the oppor- 
tunity of proving the damages which it sustained by 
reason of the wrongful withholding of the dredger 
“Richmond No. 1”, and while the lower Court de- 
cided that the Standard American Dredging Com- 
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pany terminated the chargter party of August 15th, 
1910, by its own act, and that after that date it had 
no right to the dredger “Richmond No. 1”, and that 
said dredger was wrongfully withheld from the pos- 
session of appellant; yet the Standard American 
Dredging Company was permitted to remove, from 
the premises, fixtures which were a part of said 
dredger “Richmond No. 1” at the time of the ter- 
mination of the lease and remained a part of said 
dredger for four months after the termination of the 
lease; we submit the trial Court in this committed 
an error. ‘There was, therefore, no striking incon- 
sistency in Mir. Cutting’s testimony as suggested on 
page 55 of appellees’ brief, as the action of the trial 
Court excluded this branch of testimony from the 
case. 

There is nothing in the record to show that the 
appellant would not have been able to have per- 
formed the Stockton contract, after the completion 
of the Richmond contract, if its possession of its 
dredge had not been interfered with the previous 
August. 

We respectfully submit that the decree should be 
reversed as urged in our opening brief. 

Weve HART, 
Crocten/seomacet for Appellant. 
ieee, HUTTON, 
Of Counsel. 


